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FOREWORD 


Tue InpustriaL Reiations Dicesr is designed to 
bring to the busy practitioner, personnel director, la- 
bor relations director, other company officials and to 
the student and teacher, concise and readable précis 
of the most informative and intelligent articles and 
comments on this broad and vibrant area of our eco- 
nomic life, from wherever they may appear. 

It is obviously impossible for any individual, no 
matter how conscientious, to locate (much less to read 
and absorb) every piece that may be written which 
bears on the field of labor relations. Valuable material 
often appears in the most unlikely places. It is also, 
unfortunately, true that a great deal of what is pub- 
lished does not warrant the time and effort that would 
be necessary to peruse it. Nevertheless, every person 
connected with industrial relations must inevitably 
have the lingering feeling that he may be missing some- 
thing important among the many significant articles 
that he knows are being written for various journals. 

It is not our intention nor our desire to replace the 
original article. In every instance, except for minor 
changes necessitated by editing, the language of the 
original is preserved. You will be reading the exact 
words of the author, not an interpretation or summary 
or garbled revision. What we do is only to condense, 
to—in the true meaning of the word—digest. There 
is no substitute for reading the original. It is the 
function of the Digest to keep the reader abreast 
of the literature in this field, to enable the reader to 
judge for himself whether or not he should examine 
the article or comment or note in full. To the end of 
easier reading, we have omitted all but the most sig- 
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nificant footnotes and case citations. For those inter- 
ested in pursuing a particular point or line of thinking, 
sources are clearly identified. 

The material is divided into three major sections. 
One will contain digests of major articles or notes. 
Another will be limited to comments on specific cases 
decided by the courts, arbitrators, or administrative 
agencies. The last section will consist of an annotated 
bibliography of additional articles or notes. 

As to the wisdom of the editor’s judgment in decid- 
ing to include one article and to omit another, to digest 
one note at length while relegating another to the 
bibliographical list, there will undoubtedly be differ- 
ences of opinion. Suffice it to say, no thought will gov- 
ern the choice other than a disinterested desire to point 
the way to a pool of information which might otherwise 
be neglected. 

Your comments and criticisms and suggestions will 
always be welcome. 

The Editor 
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The Discretionary Jurisdiction of the 
National Labor Relations Board 


Condensed from a note published in 71 Harvard Law 
Review 527 (January 1958) and printed with permission 
from Harvard Law Review. Business address: Harvard 
Law Review Association, Gannett House, Cambridge, Massa- 
chusetts. Single copy price, $1.25. 


The jurisdiction of the NLRB extends to any busi- 
ness “affecting commerce,” and consequently each 
court decision broadening the scope of the commerce 
power has necessarily expanded the potential federal 
control, while contracting the area left exclusively to 
the states. Since its inception, however, the Board has 
declined to assert its jurisdiction to the fullest extent, 
initially through a series of case-by-case decisions, 
and later under a published jurisdictional plan largely 
formulated in terms of dollar minima. A sizable and 
important area, bounded by the reach of the commerce 
power on one side, and the restrictive jurisdictional 
standards of the NLRB on the other, has become a no- 
man’s land within which the NLRB will not enforce 
the federal law and in which state’s action is precluded. 


I. JUDICIAL REVIEW OF NLRB DETERMINATIONS 


A. Review of Certification Proceedings 

It has become well settled that rulings of the NLRB 
in all phases of certification, including the appropri- 
ateness of the bargaining unit, the direction of an elec- 
tion, and the issuance of subpoenas, do not in them- 
selves constitute final orders and are therefore not 
reviewable under section 10(f). However, if certifica- 
tion questions are involved in a Board order resulting 
from an unfair-labor-practice proceeding, section 9(d) 
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provides that the certification issues can be reviewed 
as an incident to review of the principal order. 

Although it has generally been assumed that Con- 
gress intended the statutory scheme of review to be 
exclusive, there have been some indications that in 
certain cases relief may be obtained in the district 
courts. While the question of reviewability is as yet 
unresolved, the Supreme Court will apparently permit 
extrastatutory review when necessary to rule on a 
clear-cut allegation of illegal action by the Board, par- 
ticularly when an important question in the statutory 
scheme is involved. 


B. Review of Complaint Proceedings 

Parties seeking relief from an unfair labor practice 
file charges with the General Counsel who has “final 
authority, on behalf of the Board,” over the investiga- 
tion of charges and the issuance of complaints under 
section 10. If the General Counsel does issue a com- 
plaint, the matter will come before the Board and any 
disposition by the Board, whether by dismissal or 
otherwise, results in a “final order” specifically re- 
viewable under section 10(f). The only serious re- 
view problem arises when the General Counsel does 
not issue a complaint. His refusal to act bars any ac- 
tion by the Board but does not constitute a “final 
order” for review purposes. Thus, no statutory pro- 
vision is available for review although administrative 
remedies have been exhausted and relief has been 
denied. 

However, the fact that the General Counsel has 
“final authority” over the issuance of complaints is 
not conclusive, since such language does not always 
indicate an intention to exclude review, but may pro- 
vide merely for finality within the administrative 
agency itself or for a limited scope of review. Further- 
more, the only cases dealing directly with the issue 
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DISCRETIONARY JURISDICTION OF THE NLRB 


indicate there is some review power in the district 
courts. 

The determination of the factors of choice which are 
legally relevant in the area of discretion, whether dis- 
cretion has in fact been exercised in a given case, and 
whether discretion has been abused are all proper sub- 
jects of inquiry by a reviewing court. 


II. POWER OF THE NLRB TO RESTRICT JURISDICTION 


A. Authority of the General Counsel 


It is clear that the General Counsel need not act 
upon every suggestion of a violation, but the extent 
to which he has discretion in this matter has not been 
adequately considered by the courts. Difficulty arises 
from the fact that questions of the availability and 
scope of review are often confused with efforts to iso- 
late the content of the officer’s discretion. The gravity 
of the charge, the abundance or lack of proof, the ap- 
parent effect on commerce, and similar factors rele- 
vant to whether there is reason to believe the act has 
been violated are proper factors to consider. 


B. Authority of the Board 


The Board has consistently refused to assert juris- 
diction over small businesses in accordance with juris- 
dictional standards formulated largely in terms of 
dollar volume. A 1951 case held that the Board has at 
least some power to decline jurisdiction and other 
cases amplify this holding by stating in dicta that the 
Board has virtually unlimited discretion to do so. 

Some courts, however, have qualified the Board’s 
asserted power to dismiss cases, and others have held 
individual jurisdictional standards arbitrary and un- 
reasonable. Furthermore, there is even support for the 
interpretation that the act requires the Board to exer- 
cise its jurisdiction to the fullest extent. In exercis- 
ing this asserted “discretionary power” the Board has 
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failed to articulate the specific reasons for its determi- 
nations, but has instead declined jurisdiction on the 
grounds that the “business is essentially local in 
nature,” that it has an “insubstantial impact upon 
commerce,” or that budgetary reasons prevent hear- 
ing the complaint. Although of doubtful statutory 
validity from the beginning, the present use of these 
standards to deny federal jurisdiction presents serious 
legal problems since, as a result of Guss v. Utah Labor 
Relations Board (352 U. S. 817), the states will be pre- 
cluded from acting in the same areas. 

(1) Exclusion of Businesses Essentially Local in 
Character.—The Board is following a policy of exclud- 
ing small local enterprises from its jurisdiction thus 
leaving unregulated, inter alia, most enterprises which, 
though covered by the act, are not engaged in inter- 
state commerce but merely affect that commerce. 

It is doubtful that Congress, in enacting the Taft- 
Hartley Act, intended that the Board effectuate a 
policy of leaving many labor disputes entirely unregu- 
lated and the parties free to fix their own rules of 
industrial warfare. Furthermore, even if Congress 
could constitutionally create a hiatus, it may be 
doubted whether the NLRB’s standard, the “essentially 
local nature of the enterprise,” bears any reasonable 
relationship to the statutory standard, “affecting com- 
merce”; frequently the relationship is converse. 

(2) Ezaclusion of Businesses Having an Insubstan- 
tial Impact Upon Commerce.—It could be argued that 
“affecting commerce” was used in a technical rather 
than a constitutional sense and that consequently its 
breadth was for determination by the Board on the 
basis of the circumstances of each case. Under this 
interpretation the Board, knowing it could reach to 
the full breadth of the commerce power if need be, 
would in each case ascertain whether the labor dispute 
involved affected commerce within the meaning of the 
NLRA. It would not purport to interpret the scope of 
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the commerce power in each instance but would deter- 
mine the substantive coverage of the act and thereby 
the limits of the pre-emption of state power. Conse- 
quently, a no-man’s land, with its constitutional prob- 
lems, would be avoided. 

Despite the appealing solution this interpretation 
presents, it appears foreclosed by the constitutional 
interpretation given by the courts to the statutory 
term “affecting commerce.” The Supreme Court in 
Guss apparently adopted this view by declaring that 
the doctrine of pre-emption extends to the breadth of 
the commerce power. 

(3) Use of Fixed Jurisdictional Standards.—The 
principal justification advanced in support of this ac- 
tion by the Board is that general standards, announced 
in advance, enable parties to know whether the Board 
will handle their case. The Board and a number of 
state labor boards believe that this objective of the 
plan has been successfully accomplished. 











Protection of Members’ Interests in 
Funds of Unincorporated Unions 


Condensed from a note published in 68 Indiana Law 
Journal 33 (Fall 1957) and printed with permission from 
Indiana Law Journal. Business address: Indiana Univer- 
sity School of Law, Bloomington, Indiana. Subscription 
price, $4.50 a year. 


Realizing that the question of members’ rights in 
control of union funds is fused with legislative deter- 
minations of the degree of regulation to be imposed on 
labor unions in general, the courts have stated a policy 
of nonintervention in the internal affairs of unions. 
However, it has been recognized that the desirability 
of noninterference is sometimes outweighed by the 
serious consequences which flow from failing to re- 
strict officials to whom the administration of union 
funds is entrusted. 


Parties by Representation 

Most local unions are unincorporated associations 
and have no legal existence apart from their member- 
ship; consequently, unless permitted by statute, no suit 
may be maintained by or against the local itself. How- 
ever, these statutes are designed to facilitate suits be- 
tween the unincorporated union and third persons and 
not to further the enforcement of individual members’ 
property interests in union funds. The equitable doc- 
trine of parties by representation must generally be 
invoked to permit the membership as a class to bring 
suit and the suit is usually a class action in name only. 

It is generally said that legal title to the property 
and funds of an unincorporated association is vested 
in the officers or trustees who hold for the benefit of 
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MEMBERS’ INTERESTS IN UNIONS’ FUNDS 


the membership class, but in spite of the fact that often 
only a single member is willing to bring suit, no defi- 
nition is attempted of any separate property interest 
held by one individual member. 

To qualify under the doctrine of parties by repre- 
sentation a “group” right must be shown and not mere- 
ly a multiple invasion by the officer of individual 
rights such as the right to equal work opportunities. 
A single union member may sue as a representative of 
the membership to recover from the officer funds im- 
properly expended or received but he must allege in 
his complaint that he sues not only for himself, but 
also for “all others similarly situated.” If this is not 
done, some courts would dismiss the suit on the ground 
that an individual member has no separate interest in 
union funds. 


Derivative Suit Analogy 


Many of these complexities are attributable to the 
tacit recognition that the union local differs from other 
unincorporated associations, such as religious and fra- 
ternal organizations, and that legal devices adequate 
for the protection of the interests of members of these 
groups do not adequately protect union members. For 
this reason, it is sometimes said that the union mem- 
bers’ suit is analogous to the shareholders’ derivative 
action. By utilizing the analogy, the consequences of 
errors of pleading and the absence of a “class” are 
minimized. 

The utilization of the derivative action analogy to 
alleviate these inadequacies requires the tedious con- 
struction of a body of case law pertaining solely to 
members’ rights in such “quasi-corporations.” Much 
of the delay and uncertainty attendant to such judicial 
construction could be avoided by legislative action 
enumerating and clarifying the requirements of a 
union members’ suit. 
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Trust Fund Concept 


Addition of the “trust fund” concept only serves to 
multiply incongruities. The official only holds “in 
trust” funds collected from the members. Thus when 
funds are received from nonmembers, such as a former 
employer who creates a fund to be used to benefit loyal 
employees, the individual member is generally at a 
loss to show that he holds the “property” interest nec- 
essary for suit. In such a cireumstance, the only duty 
imposed on the administering official is one of honesty, 
and unless a personal misappropriation of the fund 
can be shown, the member is remediless. 

If a showing of personal misappropriation must be 
made, it is apparent that describing the official as a 
trustee contributes no more than the two theories pre- 
viously discussed. On the other hand, it cannot be said 
that the courts’ reluctance to grant recovery in the 
absence of a showing of personal misappropriation is 
totally unjustified, since denying the union official 
discretion in the use of funds other than those set aside 
for long-term security, such as pensions, limits his 
ability to meet emergencies requiring expenditures. 


Contract Rights 


In other instances, rather than focusing on the prop- 
erty interest, the contractual rights of each individual 
member stemming from the constitution and bylaws 
are emphasized. The only allegations and proof neces- 
sary are an expenditure by the official not authorized 
by these documents. However, defining the rights of 
the member in terms of these instruments also focuses 
the courts’ attention on the duties they impose upon 
members. Many union constitutions require the mem- 
bers to exhaust internal remedies before resorting to 
the courts for relief, and, in accord with their policy 
of noninterference with internal affairs of unions, the 
courts have generally required compliance with such 
clauses; however, if a class action rather than one on 
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the contract is brought, it may be possible to argue 
that the requirement of exhaustion of internal rem- 
edies pertains only to the enforcement of individual 
rights and not group property interests. In addition, 
the premature bringing of suit is often expressly made 
a valid ground for disciplinary expulsion from the 
union. 

Another weakness of suit on the contract is its in- 
applicability to the recovery of funds from third per- 
sons to whom the official has improperly paid them. 
The member must resort to an action for conversion, 
but since proof of a property interest is required, the 
same theoretical barriers reappear. The contract 
theory lends itself to the recovery of funds from the 
official himself but not from nonmembers to whom 
they have been paid. 

Aside from the difficulties which arise in choosing 
a theory toward establishing a cause of action, the 
remedies available are not entirely satisfactory. The 
court may compel an official to give an accounting to 
the membership for the funds in his control, but the 
constitution and bylaws may reduce the effectiveness 
of the remedy by requiring exhaustive appeal through 
union channels prior to recourse to the courts. It may 
also be difficult for a single member to prove that he 
as an individual may compel an accounting. It it can 
be shown that the official has made expenditures not 
authorized by the constitution or bylaws, or has re- 
ceived funds to which he is not entitled, he may be 
compelled to return them. Likewise, if it can be shown 
that the official plans to improperly dissipate funds, a 
prohibitory injunction may issue. Affirmative relief, 
however, is much more reluctantly granted. 

Of the available approaches, the contract theory 
provides the greatest ease and certainty of relief. The 
contract right is admittedly individual with each mem- 
ber and the quagmires of class action pleading are 
avoided. If the member can show a disbursement not 
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authorized by the constitution and bylaws, then relief 
will be granted, regardless of any attempt by the exec- 
utive board or majority of the local members to sanc- 
tion the expenditure. 

Although in all probability, internal appeal offers 
the most effective and equitable means of settling 
union affairs, hazards also result from bringing unrest 
in the local to the attention of the parent union. 


Conclusions 


Once internal remedies have been exhausted, or on 
a showing that internal appeal would be futile or in- 
volve unreasonable delay, effective judicial relief 
should be available. The present barriers to litigation 
are a result, not of a desire to handicap the member, 
but rather of conceptual difficulties resulting from 
historical development. It is this conceptual impasse 
which makes the courts’ role difficult and which could 
be rectified by legislation. 

A statutory prescription adopting the contract 
theory in these cases would render arguments concern- 
ing the “property” rights of individual members aca- 
demic. Likewise, the pleading and proof requirements 
of the contract theory lend themselves to more effi- 
cient litigation. 

Although future litigation might provide the oppor- 
tunity for judicial clarification of the elements of the 
member’s cause of action against the official and the 
recipients of unauthorized disbursement of funds, a 
realistic examination of the detriments presently suf- 
fered by members of unincorporated unions, as well 
as a realization of the interrelationship of this ques- 
tion with that of the degree of governmental super- 
vision to which labor unions are to be subjected, argues 
in favor of legislative action. Such legislation should 
provide that once internal remedies have been ex- 
hausted, or on a showing that internal appeal is futile 
or involves unreasonable delay, any member or group 
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of members of an unincorporated union should have 
immediate access to the courts. On showing an appli- 
cation of funds not authorized either expressly or by 
implication by the union constitution and bylaws, a 
recovery for the benefit of the union from the official 
who improperly applied them, or from a third person 
to whom they have been paid should be granted, and 
the member reimbursed from such funds for costs and 
attorney’s fees. 











Protection of Beneficiaries Under 
Employee Benefit Plans 





Condensed from a note published in 58 Columbia Law 
Review 78-114 (January 1958) and printed with permis- 
sion from Columbia Law Review. Business address: Kent 
Hall, Columbia University, New York 27, New York. 
Single copy price, $1.50. 


In recent years a phenomenal growth has taken place 
in private employee welfare and pension plans. So- 
ciety’s interest in benefit plans is essentially twofold. 
The impact of this tremendous wealth on economic 
and social patterns deserves independent study and 
will not be examined here. The present inquiry will 
be concerned primarily with the second concern of so- 
ciety, protecting the rights and expectations of the 
beneficiaries, particularly as they are affected by the 
administration of the plans rather than by specific 
contractual features. 


I. HISTORY AND GROWTH 


While precise figures are not available, there are 
several indications of growth in recent years: cover- 
age; the number of corporations with self-administered 
plans; contributions to pension and profit-sharing 
plans for which tax exemption was claimed. 


II. OPERATION AND ADMINISTRATION OF PLANS 


A. Operation 


Whatever the nature of the benefits involved, there 
are two basic methods of providing for them: “level- 
of-benefit” plans and “cost” plans. 
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PROTECTING EMPLOYEES UNDER BENEFIT PLANS 


A level-of-benefit plan is one in which the employer 
contracts to pay to the employee and/or his dependents 
certain benefits under given contingencies, usually 
illness, death and retirement. These benefits are con- 
stant and do not vary with changing costs. The em- 
ployer generally makes no commitment to set aside 
reserves, purchase insurance, or in any other way seg- 
regate assets. 

A cost plan, in contrast, is one in which benefits 
vary with costs. It is financed by fixed current con- 
tributions, frequently on a cents-per-hour or percent- 
age-of-payroll basis, by the employer alone, or by both 
employer and employee, to a fund from which future 
distributions will be made to the beneficiaries in the 
form of pensions or welfare benefits. 


B. Administration 


The two main types of benefit plans, considered from 
the standpoint of the locus of control, are unilateral 
plans administered by the employer alone, and joint 
plans administered by both employer and union. About 
86 per cent of all pension programs, representing about 
21 billion of the estimated total pension reserves of 
25 billion, and more than 92 per cent of health and 
welfare plans are unilaterally administered by em- 
ployers. 

In funded plans, which may be either jointly or uni- 
laterally administered, contributions are typically 
made to a committee or group, often referred to as 
trustees but more properly designated as administra- 
tors to distinguish them from the trustees of a formal 
trust. The committee of administrators collects con- 
tributions, keeps records, makes decisions as to eligi- 
bility for participation and benefits, and acts generally 
as caretaker of the plan, with responsibility for its 
day-to-day operations. The committee is also respon- 
sible for the basic decision on how the moneys collected 
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shall be used to produce income for the payment of 
benefits when due. For this purpose there are two 
principal alternatives: self-administration and insur- 
ance. 

An insured plan is one in which the available money 
is not placed by the plan administrators with a trustee 
but is used to purchase an insurance policy from a 
licensed commercial carrier, often chosen by the ad- 
ministrators. In return for premiums, the carrier as- 
sumes all responsibility for investments, undertakes 
the actuarial risks, guarantees the payment of benefits 
and commonly does most of the record-keeping and 
paper work. 

Self-administered plans and insured plans share one 
important characteristic: the channeling of funds 
through a unilateral or joint group of administrators. 
In one crucial respect, however, they differ: in self- 
administered plans, investments and ultimate disposi- 
tion of the funds often remain largely under the direc- 
tion of the administrators, whereas in insured plans 
the administrators relinquish final control to the in- 
surance carrier. Under both methods, however, the 
role of the administrators as managers is of great 
significance to the success or failure of the benefit 
plan. 


III. PROBLEMS AND ABUSES 


Most of the benefit-plan abuses which have reached 
the headlines and stirred public indignation have 
arisen in jointly-administered, funded, insured, cost 
welfare plans and have involved labor leaders. As to 
some of these irregularities, however, nothing inheres 
in the nature of other types of plans to insulate them 
from equally harmful practices. Despite the shocking 
instances of pocket-lining found, clear-cut cases of 
diversion for personal gain have been relatively rare. 
More widespread, and therefore a greater drain on the 
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PROTECTING EMPLOYEES UNDER BENEFIT PLANS 


resources of benefit funds, are instances of mismanage- 
ment characterized by incompetence and negligence. 
A significant contributing cause of many of these 
irregularities is management’s abdication of respon- 
sibility in jointly administered plans. Employer rep- 
resentatives all too often have taken the position that, 
since payments to an employee fund are in lieu of 
wages, the money is the property of the employees to 
deal with as they will. Thus the theoretical safeguard 
of joint control is dissipated, allowing those union ad- 
ministrators who may be unscrupulous or incompetent 
greater freedom to divert or mismanage funds. 


A. Self-Administered Plans 


The principal distinguishing characteristic of self- 
administered plans, that the funds are placed by the 
administrators with trustees whose authority is de- 
rived entirely from the trust agreement, occasions two 
serious threats to the soundness of such plans. The 
first is the possibility that the administrators will fail 
to make sound actuarial computations. 

The second and far more serious threat to the in- 
terests of beneficiaries of self-administered funds is 
the possibility of unwise investments. These may take 
the form of self-dealing and related conflict-of-interest 
activities, of poor judgment in selecting unduly risky 
or insufficiently diversified ventures, or, at the other 
extreme, of allowing funds to accumulate at little or 
no interest. 

Still greater risk inheres in the virtually unrestrict- 
ed power of administrators to select the investment 
portfolio for the trustees without regard to usual prin- 
ciples of safety and diversification. 


B. Insured Plans 
Many of the worst abuses found by legislative com- 
mittees relate principally to practices integral to the 
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procurement of insurance by plan administrators 
through the agency system. 

The devices evolved by agents to increase commis: 
sions and yet stay within existing legal frameworks 
have generally been limited only by their own ingenu- 
ity and the extent of co-operation from the carriers. 
Many of the schemes involve a reward to the fund 
administrator for steering the business to the partic- 
ular agent, and most of them could probably not occur 
without the knowledge of the administrators. Charac- 
teristic of the devices which have been employed are 
the following: 

(1) Manipulation of decremental scales. 

(2) “Switching.” 

(3) Substitution of constant, nondecremental 
seales. 

(4) Payment of dubious “service” fees. 





IV. EXISTING CONTROLS 


The focus of the present inquiry is on those controls 
which are imposed by law on the administration of 
the plans and which are largely independent of con- 
tractual terms. It is to such controls that future legis- 
lative action must principally be addressed. 


A. Criminal Law 


The wrongful appropriation or diversion of funds by 
persons acting in a “fiduciary” capacity, such as 
trustees, agents, or employees, is a crime under the 
embezzlement statutes of most states. However, prose- 
cutions of benefit plan trustees under these statutes 
have been extremely rare. Among possible explana- 
tions for this, in addition to the usual difficulties of 
proof, are the policy of strict construction of criminal 
statutes, raising doubts as to whether a plan adminis- 
trator is a trustee or fiduciary within their meaning; 
the relative novelty of the plans; and, perhaps more 
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important, the fact that even the most flagrant of the 
exposed abuses have usually fallen short of outright 
appropriation or diversion. On the whole, therefore, 
state criminal sanctions do not appear to be effective 
deterrents to any but the rare cases of outright larceny 
and embezzlement. 


B. Common Law of Trusts 


The applicability of trust law to benefit plans is not 
clear. Although the courts have spoken sympathet- 
ically of the “sacred” character of welfare and pension 
trusts and suggested that they would not tolerate lush 
salaries or excessive restrictions on eligibility, few ac- 
tual decisions exist to furnish meaningful guidance. 
Even in the few cases of an action brought to press 
rights of a beneficiary against the trustees, the “fidu- 
ciary” duty enforced has usually been only that of in- 
terpreting the eligibility requirements of the contract 
fairly and in good faith with respect to the individual 
plaintiff. 

Given the generally sympathetic attitude of the 
courts, it is not improbable that all of these conceptual 
hurdles can be overcome. However, there remain sev- 
eral procedural impediments. Paramount among them 
is the understandable reluctance of a single benefi- 
ciary, with little to gain as an individual, to incur the 
trouble and expense necessary to enforce the fiduciary 
duty of the trustees. One possible solution is a repre- 
sentative action, the expense of which would be shared 
by all the beneficiaries. 

Finally, there remain practical obstacles to the en- 
forcement by beneficiaries of the trustees’ duties, such 
as the fear of reprisal by union officials, and the diffi- 
culty of obtaining information on the management of 
the assets, which, even when disclosed, is often cloaked 
in such elaborate, legalistic or technical language that 
the unskilled cannot interpret it. 
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C. Labor Management Relations Act, 1947 (Taft- 
Hartley) 


The emphasis of section 302(c)(5) was on prevent- 
ing unions from building up “slush funds” at the ex- 
pense of employers, and only incidentally did it seek to 
afford any protection to the beneficiaries. It has 
proved only partially adequate for the primary pur- 
pose and almost totally inadequate for the secondary 
purpose. Its inefficacy in the first respect has been 
due in part to employer abdication of responsibility, 
and in part to the ease of complying with the form of 
the statute while leaving actual control in the hands 
of the union. Its failure to protect beneficiaries has 
been attributable to a combination of three principal 
factors: the conditions imposed are insufficient to safe- 
guard the funds; even these minimal conditions may 
be evaded with impunity because the enforcement 
machinery is ineffective; and the conditions are not 
imposed on all funds. 


D. Federal Tax Laws 


The Internal Revenue Code of 1954 encourages the 
establishment of private welfare and pension plans 
by granting tax advantages to both employer and em- 
ployee if certain conditions are fulfilled. 

It is often believed that adequate control over bene- 
fit plans is insured by the incentive of favorable tax 
treatment. This is not so. In the first place, the condi- 
tions are designed to assure the propriety of tax de- 
ductions, not the efficient or even honest administra- 
tion of the funds. Thus the plan may make hazardous 
investments, or be actuarially unsound, or pay exces- 
sive administrative costs or insurance commissions 
without losing its tax-exempt status, so long as it is 
not discriminatory and does not permit an improper 
diversion of benefits. Second, the Internal Revenue 
Service has neither the authority nor the personnel to 
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police these trust funds. Finally, since the information 
obtained is in connection with tax returns, it may not 
be disclosed to a beneficiary. 


E. Federal and State Banking Laws 


Banks and corporate trustees are extensively and 
minutely regulated by state and federal statutes. It 
might be assumed, therefore, that benefit funds em- 
ploying a corporate trustee, which constitute the large 
majority of self-administered plans, are effectively 
supervised by bank examiners. In fact, however, bene- 
fit trusts may be almost totally divorced from any 
state or federal restraints deriving from banking or 
trust company laws. 

Ordinary state and federal banking laws, while pro- 
viding certain minimal safeguards, are an ineffective 
and inappropriate means of resolving such problems in 
self-administered plans as self-dealing, actuarial un- 
soundness, and excessive expenses. 


F. State Insurance Laws 


In general, ordinary insurance laws operate only 
tangentially and imperfectly on abuses arising from 
the negotiations among fund administrators, brokers 
and carriers. Their true effectiveness commences only 
after a contract has been executed, at which time they 
do guarantee actuarial soundness and stability of 
reserves. 


G. Special State Legislation 

Spurred by the revelations of investigating com- 
mittees, six states—Washington, New York, Califor- 
nia, Connecticut, Massachusetts and Wisconsin—have 
recently enacted special statutes governing employee 
benefit plans. In addition, bills have been introduced 
in Michigan, Minnesota, Nevada, New Hampshire and 
Oregon. It is likely that other states will follow suit. 
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It is too early to appraise the effectiveness of these 
recent statutes, the chief deficiencies of which appear 
to be their limited coverage and minimal substantive 
regulations. 






H. Summary 

This survey of the available state, federal and pri- 
vate controls makes clear that substantial areas of 
potential abuse in benefit plans remain essentially un- 
regulated. Criminal and trust laws are at best un- 
certain and impractical remedies; coverage by the 
Labor Management Relations Act is ambiguous, in- 
complete and largely unenforced; conditions for fa- 
vorable tax treatment do not impinge on prevalent 
abuses; ordinary banking and insurance laws are gen- 
erally operative only after assets have been committed 
to a corporate trustee or an insurance carrier, leaving 
the fund’s internal operations free from control; and 
recent special state legislation is piecemeal and ex- 
cludes from coverage a significant number of benefit 
plans. 


V. FUTURE LEGISLATIVE ACTION 


Against the background of the growing importance 
and variety of benefit plans, the prevalent abuses, 
and the inadequacy of existing controls, the need for 
some type of legislative action, whether federal, state 
or both, becomes apparent. 


A. Nature and Scope of Legislation 

Effective legislation, viewed solely from the point 
of view of protecting beneficiaries’ interests, would 
have to be comprehensive. This sort of comprehensive 
program, however, encounters a number of objections, 
not the least of which is that such strict regulation 
might discourage the growth and development of 
private welfare plans. Moreover, it may be conceded 
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that protection of the beneficiary is not the sole 
desideratum. 

1. Substantive regulations. The chief objection 
advanced against immediate legislative adoption of 
substantive rules is that they would be premature, 
placing benefit funds in a straightjacket before they 
had an opportunity to find by experiment the most 
efficient and profitable modes of functioning. 

Opponents of substantive legislative regulation rely 
heavily on the prophylactic effect of registration and 
disclosure alone, theorizing that “sunlight is a great 
disinfectant,” that disclosure without more will act 
as a powerful deterrent to abuses. The deterrent effect 
of disclosure alone, as opposed to the prohibition of 
improper practices, would of course depend on a 
variety of uncertain factors, such as the sensitivity of 
the perpetrators to publicity and the willingness and 
ability of interested parties to make use of the knowl- 
edge acquired. 

2. Scope of disclosure. Opponents of dissemina- 
tion of benefit fund information to all participants 
aver that the benefit would not be commensurate with 
the costs, and that disclosure of fund investments 
would be detrimental to the competitive positions of 
the companies involved and the funds themselves, and 
to the capital market. As for the first contention, the 
costs of dissemination and the “benefits” are at this 
stage speculative; the discretion of the administrative 
agency can probably be relied upon to prescribe short 
forms for summarizing information without concealing 
essential facts. The second argument has been refuted 
by the SEC itself, which foresees no harm to the cap- 
ital market and has found that experience with dis- 
closure of investment portfolios under the Investment 
Company Act of 1940 belies pessimistic predictions. 

Arguments have been variously advanced for the 
exclusion of small plans, plans employing a corpo- 
rate trustee, employer-administered plans, and level- 
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of-benefit plans. The debate concerning the advisa- 
bility of such exemptions will inevitably be shaped, in 
large measure, by political considerations. 


B. Roles of Federal and State Governments 


1. Pre-emption by LMRA. The failure of Con- 
gress to articulate its policy with respect to pre- 
emption in the LMRA has already occasioned con- 
siderable difficulty in federal-state labor relations and 
raises doubts about the constitutionality of state bene- 
fit plan statutes. Whether section 302(c)(5) of the 
act forecloses state action is not clear. The act itself 
is silent on pre-emption, and the Supreme Court has 
not yet answered the specific question. 

The confusion caused by the LMRA accentuates the 
necessity for Congress to clarify its position in any 
new welfare and pension plan legislation. 

2. Possible approaches. Essentially three courses 
of action are open to Congress: it may decline to act, 
deferring to individual state initiative; it may pre- 
empt the entire field, removing from the states any 
authority to act; or it may divide the field, allocating 
some power to the states but reserving to the federal 
government such powers as it deems necessary. 

There is much to recommend either of these alter- 
natives, and the choice must depend largely on the 
objectives of federal legislation. If the purpose is 
solely protection of the beneficiaries, the Federal 
Power Act method might be acceptable. If, on the 
other hand, an additional objective is the collection 
of information as a basis for possible future legisla- 
tion, the federal act might exact compliance without 
regard to the existence of state regulation. 

Several considerations argue for limiting federal 
control to reporting and disclosure, leaving the needed 
substantive regulation to the states. First, a federal 
regulatory system might defeat the end of preserving 
the widest possible freedom for state experimentation 
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consistent with national objectives, since any conflict 
in regulations must, under the supremacy clause, be 
resolved in favor of the federal law. Dual regulation 
might also give rise to difficult problems of language 
construction and thus confuse plan administrators and 
trustees as to the exact nature of their duties. Further, 
the formula adopted by the Securities Acts, which 
superimposes federal disclosure on state regulatory 
systems, is one that has proved feasible, although 
it is not precisely analogous. The trend of current 
congressional thinking is in the direction of a dis- 
closure statute, and, at least until more experience has 
been gained, this may be the only feasible solution. 


VI. CONCLUSION 


Private employee welfare and pension plans crucial- 
ly affect the economic welfare of a substantial seg- 
ment of the nation’s population, and are of growing 
significance. The actual and potential abuses and in- 
stances of mismanagement call for governmental ac- 
tion. Such action should probably take the form, at 
least initially, of federal disclosure and reporting 
requirements superimposed on substantive state regu- 
lations explicitly sanctioned by the federal statute. 








An Analysis and Re-evaluation of 
Picketing in Labor Relations 


Condensed from an article by Morris D. Forkosch, pub- 
lished in 26 Fordham Law Review, No. 3, pp. 391-440 
(Autumn 1957) and printed with permission from Ford- 
ham Law Review. Business address: 302 Broadway, New 
York 7, New York. Single copy price, $1.00. 


Introduction 


It is the purpose of this article to review and analyze, 
and then to re-evaluate, picketing in its context as a 
constitutionally protected activity. 


Preliminary Limitations—The Elements of Picketing 

One physical detail requires separate preliminary 
consideration, namely the where of the picketing. 
Traditionally, it was the immediate or primary em- 
ployer who was picketed by his own employees at 
their place of employment, and this we can term “pri- 
mary picketing.” Or else, as later occurred, these 
primary employees might proceed to an entrepreneur 
doing business with the primary employer, seek to 
obtain assistance in the dispute by having the entre- 
preneur to do business with the primary employer and, 
failing in such endeavor, now picket this other person 
and thereby seek to bring pressure upon him to accede 
in such request. This can be termed “secondary picket- 
ing,” which also involves a secondary boycott, but 
it should be noted that neither primary nor secondary 
picketing need be engaged in solely by the primary 
employees; such picketers may be strangers to the 
relationship of primary employer-employee, may be 
hired picketers, may be employees of other employers 
in the same or a different industry, or may be the 
union organizers or officials. 
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AN ANALYSIS OF PICKETING 


This writer’s tentative approach to picketing in 
labor situations is based upon the dual concept of 
initial full liberty for the individual, which thereby 
benefits the state as well, and the propriety or im- 
propriety of limitations thereon. More importantly, 
since we immediately acquiesce in the propriety of 
such limitations, who is to determine the nature, scope, 
application, and permanence of these institutionalized 
limitations, and if individuals, are they to be subject 
to any separate limitation in so enumerating and fixing 
these limitations? The immediate and obvious answer 
to this last question is yes, otherwise individuals there- 
by exercise the powers of, and to that extent become, 
the government. 


Picketing Analyzed in Theory and Classified in Prac- 
tice—Means and Ends Distinguished 

Picketing was, and still is, conceived as coercive, 
as pressuring of one individual by another, and there- 
fore as a form of private warfare, albeit of an economic 
nature. 

The narrow type of theoretical picketing as a method 
we may term “pure,” that is, neither the legislatures 
nor the courts today condemn it in and of itself. Its 
basie elements, or definition, may be illustrated nega- 
tively, rather than affirmatively, so that past decisions 
uphold it when, for example, such pure picketing is 
not accompanied by factual coercion or violence, does 
not involve any illegalities, is not to result in an 
illegal act, does not seek actively or subjectively to 
coerce, or does not result in any coercion whatsoever. 

This narrow type of picketing per se, that is, pure 
picketing, is not alone theoretically tolerated by the 
legislatures and the courts but, additionally, it is 
entitled to the protection of the Federal Constitution. 

It is only when something new is added factually, 
or we may say when a “plus” appears among the basic 
factual elements making up pure constitutionally pro- 
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tected picketing, that the constitutional protection 
must now be considered with respect to a new total 
fact situation which goes beyond the pure picketing 
which is umbrella-ed by free speech. Because of, and 
as a direct result of, the “plus,” it is possible, but not 
necessarily probable, that such constitutional protec- 
tion may, not must, be either modified or withdrawn 
completely. Some or all of the “plus” aspects of 
the total picketing may be curtailed, leaving the pure 
picketing and the good “pluses” alone, or even, as we 
shall see, the entirety of the picketing, including the 
basic pure elements as well as the good “pluses,” may 
be conceivably denounced and prevented. 


Mixed Picketing as Practice—The Determination of 
the “Pluses’”—Where Only Good “Pluses” Are 
Found 


It is obvious, from the formulation of this subdivi- 
sion’s heading, that constitutional protection must be 
accorded that type of picketing where the pure is 
mixed only with a good. We are here primarily in- 
terested in finding out if possible who determines 
whether a “plus” is good or bad, under what circum- 
stances and why is such a determination to be made, 
and what factors enter into and influence this deter- 
mination. 

Our conclusion is that no legal method exists where- 
by in advance of a decision there can be a definite 
characterization, nor can the definite attitudes of 
the Justices be charted. 


Mixed Picketing as Practice—Where Only Bad 
“Pluses” Are Found 

The constitutional protections found in the First 

Amendment are not absolutes, so that when a responsi- 

ble body weighs these rights against those of the pub- 

lic or of another person or body and finds them want- 

ing in primacy, then free speech protections, to 
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illustrate, may be circumscribed. But since constitu- 
tional rights are involved and must always be pro- 
tected whenever possible, the mere fact that a bad 
“plus” is tacked onto a free speech right does not 
automatically result in a loss of one’s free speech. 

The general approach, as seen above, is to protect 
free speech whenever and wherever possible, so that 
if we can eliminate the bad and leave only the pure or, 
as we shall put it in the next subdivision, eliminate 
the bad and leave only the pure plus the good, which 
is the usual factual situation, then this is to be done. 


Mixed Picketing as Practice—Where Good and Bad 
“Pluses” Are Found 


This is the practical situation found daily in labor- 
management relations, that is, where theoretical pure 
picketing, protected as a constitutional right because 
of its identification with free speech, now has added 
to it factual aspects, some of which are good and some 
of which are bad. The answer is apparent, namely, 
eliminate the bad through a bullet injunction and per- 
mit the pure-good combination to continue. And that 
is exactly what the courts will and do do. 

The constitutional free-speech identification with 
picketing does not support any picketing for a prop- 
erly rejected end which is illegal, violative of public 
policy, or against the mores of a community. Insofar 
as means are concerned, no attempted identification 
with free speech will save that part of picketing which 
is wrapped up with a denounced method. In other 
words, a bad how, such as violence on the picket line, 
ordinarily results in a bullet injunction, striking only 
against the evil tactic and, because of the free speech 
identification, leaving all else alone, whereas a bad 
why ordinarily results in a blanket or buckshot in- 
junction, preventing all picketing regardless of the 
good or bad method of it. 
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What are some of these whys? The federal legisla- 
ture has given us several ends which are denounced, 
as in the criminal laws, the general labor-management 
laws, and the particular statute involving collective 
bargaining. The state legislatures have also given 
us several denounced ends, such as breach of contract, 
and conduct which violates the state’s anti-monopoly 
act. The judiciary, federal and state, enter this area 
where the legislature has not acted and policy, in 
this regard, is thus fixed by the courts. This is the 
area of greatest flux, as statutes, unless overthrown, 
become adorned with judicial interpretations which 
somewhat fix their whys. 

The everyday why of picketing is more susceptible 
of a judicial than of a legislative imprint, insofar as 
its here-and-now acceptance or rejection is to be de- 
termined, and it is usually the courts which thus hold a 
particular why to be good or bad in the context of the 
particular facts before it. Life is lived in the detailed 
particulars of an actual controversy, not in the ivory 
seclusion of a statute, for the facts must not only first 
be determined but, even when found, must be inter- 
preted and brought within the confines of a law itself 
to be interpreted. 


Mixed Picketing as Practice—Where Continuing but 
Separable Bad “Pluses” of a Violent Type Are 
Found 

The legal consequences visited upon otherwise pure 
and good picketing, because of this inseparable linking 
up with the continuing bad “pluses,” are dependent 
upon facts which must be present or found as follows: 

(1) actual bad “pluses” of a violent type must be 

proved by admissible testimony; (2) rationally drawn 

and reasonable fact inferences based upon these proved 
facts may be likewise utilized; (3) these actual or 
inferred facts must be so connected and linked with 
the pure and good aspects of the picketing, and so 
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permeate the entirety of the union’s conduct, that it 
is factually impossible to separate them; (4) the bad 
“plus,” so geared as we have set forth to the how of 
the picketing and which involves violence or any fact 
which leads to the generation of fear or coercion, must 
so blend with the good and the pure of the picketing 
that this latter cannot be permitted without the former 
“voing along” with it; (5) there must be a factually 
continuing bad “plus” of violence, inseparably linked 
with the good as just set forth, although a finding is 
permissible that in a setting of proved violence “the 
momentum of fear generated by past violence would 
survive even though future picketing might be wholly 
peaceful”; (6) there must be one or more findings of 
fact concerning the preceding requirements, for with- 
out them an appellate court has no factual guide to 
the enjoining court’s reasons for limiting or nullifying 
the free speech requirement, and the trial or enjoining 
court may thereby be able to utilize emotion rather 
than judgment as the base upon which to enjoin; (7) 
apparently it is better judicial policy not to enjoin 
immediately but to give the union an opportunity to 
“reform” its conduct, perhaps between the stay in the 
show cause order and the hearing on the motion or 
even thereafter, before issuing a permanent or semi- 
permanent buckshot injunction; (8) in the granting of 
such an injunction the anti-injunction statutes are not 
an obstacle or a bar; (9) and neither do the labor rela- 
tions statutes protect employees who so engage in 
violence and illegalities, for they may be not only 
enjoined but also discharged. 


Conclusions and Re-Evaluation of Picketing 


The economic consequences of a picket line may 
suffice to pressure an employer to pressure the em- 
ployees. Pressure, or coercion as such, is not auto- 
matically to be equated with illegalities or unlawful 
acts; economic pressures and coercions may be up- 
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held and permitted when society’s best interests so 
require. It is therefore required that distinctions be 
drawn between permitted and denounced coercive acts, 
and this is a function of a state’s policy-making bodies, 
subject to the Federal Constitution’s overriding re- 
quirements. 

Everything heretofore said discloses that the ju- 
diciary must first obtain the facts, which it has been 
doing for centuries, and then upon these found facts 
make its decisions. It is this policy with which we 
have been concerned, and our fundamental conclusion 
is that free speech must be identified in some respects 
with picketing. 

















Cooling the “Hot Cargo” Contract 


Condensed from an article by I. Herbert Rothenberg, pub- 
lished in 62 Dickinson Law Review 135, and printed with 
permission from Dickinson Law Review. Business ad- 
dress: Dickinson School of Law, Carlisle, Pennsylvania. 
Single copy price, $2.00. 


One of the most unpredictable and eccentric zones 
of Labor Law is in the area of secondary boycotts. 

The secondary boycott takes numerous forms— 
namely, direct secondary picketing, products picket- 
ing, roving-situs picketing, local unfair listings, uni- 
versal blacklists, ete—and may be directed at the 
disputant-employer’s sources of supply, production, 
sales, personnel, transportation, or what have you. 
Whatever its form, the secondary boycott is designed 
to bring pressure upon the primary employer by 
means of pressure and action against the innocent 
secondary employer to terminate or withhold business 
relations, dealings, goods or services from the primary 
employer. 

One of the more favored means of effecting the 
secondary boycott is by means of a “hot cargo” agree- 
ment. In the “hot cargo” provision the contracting 
employer agrees not to use or handle, nor to require 
his employees to use or handle, goods which are not 
union made or which, for any reason, are proclaimed 
by the contracting union to be “unfair.” The end ob- 
ject to be achieved by a “hot cargo” provision in a 
contract is precisely the same as that which the union, 
in absence of such contract, could achieve only by 
actual and culpable picketing of the secondary em- 
ployer. Although the “realities” usually dispute the 
contention, the argument becomes available to the 
union that the secondary employer’s agreement to 
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abstain from relations or dealings with the primary 
employer is a voluntary undertaking and should be ac- 
corded the same dignity as any other contractual obli- 
gation. Apart from such interesting inquiries as to 
whether “hot cargo” clauses are ever voluntary under- 
takings, it seems plain and evident that a union which 
requires a third person not involved in the controversy 
to boycott the primary disputant-employer is guilty of 
a secondary boycott. It is immaterial that the third 
person’s consent is extracted in advance or that it is 
achieved by contractual contrivance. 

In dealing with “hot cargo” contracts, the tendency 
has been to look to the Taft-Hartley Act for relief. 
Relief here is attended by considerable uncertainty: 
first, because of the labored phraseology and limita- 
tions of the Act itself, and, secondly and no less 
important, the inconstancy and unpredictability of the 
Board’s treatment of the entire subject of “hot cargo” 
contracts. 

The Sand Door case established that a direct induce- 
ment of the secondary employees to boycott the pri- 
mary employer’s goods constitutes a violation of the 
Act and cannot be justified or excused by private 
contract. This decision left in doubt the basic question 
of the intrinsic validity of the “hot cargo” clause itself. 
The Sand Door case made it clear that a specific in- 
struction of secondary employees not to handle the 
primary employer’s goods is a violation of the Act. 

This rule, at least for the moment, is clear and 
unequivocal, but, precisely for that reason, not too 
much aid or solace may be derived therefrom until 
the essential question of the legality of the clause 
itself is resolved. Not only is it extremely difficult, 
if at all possible, to obtain from union members testi- 
mony that they were specifically instructed by their 
union officials to participate in an illegal boycott, 
but it is unnecessary for the union functionaries to 
take such risks or exercise such candor. Since, even 
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under the rule in the Sand Door case, a specific in- 
struction not to handle was the keystone of the deci- 
sion, to circumvent this pre-condition of the Sand Door 
rule, the union official need not “instruct or request” 
the union member-employees not to handle the goods, 
but he need merely “inform” them of their rights not 
to do so. There can be very little doubt as to what 
such “information” will produce. 

Another void which the Sand Door decision did not 
fill relates to the question of whether or not, in addi- 
tion to the unlawful “inducement” by the union agent, 
it is also essential that there be a “refusal to handle” 
on the part of the secondary employees themselves. 
In absence of a specific request by the secondary em- 
ployer upon his employees to handle the goods, it has 
been argued that the requisite “refusal” is absent, the 
contention being that without the employer’s request 
there can be no refusal by the employee. Under the 
vacancies left by the Sand Door case, only additional 
proof of a “refusal” by the employees to handle, which 
is to say, additional proof that the employer affirma- 
tively demanded of his employees that they handle 
such goods, would make out an actionable case. This 
writer is not aware of any other department of law 
wherein a concededly illegal act is considered as 
irremediable unless there is an accompanying request 
by the aggrieved person upon the malfeasor to desist 
from the wrongful act. 

Another void which was left by the Sand Door and 
McAllister Transfer cases arose from the failure of 
the Board to explicitly rule on the contention that if 
“management,” as contrasted to “employees,” were 
“induced” to abstain from handling the primary em- 
ployer’s goods, then, notwithstanding the otherwise 
unlawful “inducement or encouragement,” the cause 
would not be actionable because the provisions of the 
Act require that the “inducement” or “encouragement” 
be of “employees.” 
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Even if the Act should be held to apply to all species 
of boycotts of secondary employees, even then the 
decisions, and, indeed, the Act would fall far short of 
redressing the evils which the Act was theoretically 
designed to redress. Even if the decisions and the 
Act completely and on all counts barred such induce- 
ment of “employees,” the principal evil of secondary 
boycotts would still be immune inasmuch as all that 
would be required of the union to escape the rigors 
of the Act would be to “put the pressure” directly on 
supervisors or immediate management itself rather 
than by having the employees carry the program 
forward. It was the evil of secondary boycotts, per se, 
at which the Act was directed. If, under the Act, 
the basic evil may not be attacked and remedied, it 
would seem, then, that there exists adequate means in 
law to deal with the “hot cargo” contract without re- 
sort to the Act. Because of the protracted nature of 
Board proceedings and the reluctance of the Board 
to apply to the courts for collateral injunctive as- 
sistance, very often a business enterprise can be 
extinguished by the practices and violations of the law 
which are subsequently prohibited by the Board. It 
is submitted that more direct and more immediate 
relief is indicated, and, at least in one aspect of the 
problem, is available under the !aw even as it is 
presently viewed. 

Inasmuch as under the case of Garner v. Teamsters 
state jurisdiction is not excluded where the com- 
plained activity is not comprehended by the Taft- 
Hartley Act, under the growing, if somewhat uncer- 
tain, interpretations of the Taft-Hartley Act, “hot 
cargo” provisions which are enforced or implemented 
by solicitation of the proprietors of the secondary 
businesses or their supervisory personnel, are not 
embraced by the provisions of the Taft-Hartley Act. 
Accordingly, the Garner case does not bar state relief 
in such situations. 
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COOLING THE “HOT CARGO” CONTRACT 


Pre-Wagner Act prohibitions of the secondary boy- 
cott, in whatever form they may then have existed, 
unless since properly rescinded by law, are existing 
and enforceable prohibitions of the present time. If 
such activities were enjoinable under the state law 
prior to the Wagner Act, it seems perfectly clear 
and obvious that no constitutional bar exists to the 
present day enforcement of those self-same prohibi- 
tions. 

If no state anti-injunction act is on the books, then 
it is plain that no impediment exists to state relief 
of “hot cargo” clauses (or other species of secondary 
boycotts which are not within the purview of the Taft- 
Hartley Act). It must not, however, be supposed that 
the presence of a state anti-injunction act precludes 
such relief. Union activities which are for an object 
which is proscribed by law, considered as being for 
an illegal object or purpose, do not constitute a lawful 
‘labor dispute” and may be enjoined notwithstanding 
the existence of an anti-injunction act, which uniform- 
ly excludes injunctive relief only in cognizable “labor 
disputes.” A secondary boycott, if it is unlawful under 
the law of the state, constitutes an unlawful act and 
not a lawful “labor dispute,” and, subject to the par- 
ticular provisions of a given state anti-injunction act 
should be enjoinable under state law without relation 
or impediment of the federal statutes. Moreover, if the 
complained activities are, under the state law, unlaw- 
ful, they are tortious and, it has been held by the Su- 
preme Court, actionable in the state courts for dam- 
ages. 

Thus, until such times as the Board, Congress and 
the federal courts disperse the bewildering smog of 
cant and indecision in which the purposes of the Taft- 
Hartley Act have become lost, the more frequent and 
effective utilization of the means which many states 
render available for that purpose will do much to 
cool off the “hot cargo” contract. 
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Life in the Automatic Factory 


Condensed from an article by Charles R. Walker, pub- 
lished in 36 Harvard Business Review No. 1, p. 111 
(January-February 1958), and printed with permission 
from the author and Harvard Business Review. Business 
address: Harvard Business Review, Soldiers Field, Boston 
63, Massachusetts. Single copy price, $2.00. 


The attitudinal and behavioral effects of automation 
may turn out to be far more influential than the tech- 
nical aspects. This article reports on six and one-half 
years of research into the life of men and management 
in a semiautomatic factory. The factors we uncovered 
seem so fundamental that any management moving 
toward automation will be well advised to look for 
them, to weigh their importance in the particular cir- 
cumstances, and to act to take care of them accord- 
ingly. 

The fact that technology is replacing muscular 
fatigue with increased tension or mental effort is one 
of the most striking parts of the story—but only one 
part. In many other ways the unique demands on the 
human personality imposed by automation are affect- 
ing the working lives of both manager and worker in 
the modern factory. 


NEW JOB 


Let us begin with the impact of automatic technol- 
ogy on job content, skills, working conditions, and the 
worker’s attitude toward the product he is making. 


Fears and Satisfactions 


What are the characteristics of the new jobs which 
the men for a considerable time dislike? One is the com- 
pulsion to “watch” all the time, to act on split-second 
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notice, and never to make mistakes, because of the 
dire consequences to machine and product, and even to 
themselves. Another is the compulsion to think more, 
to endure tension, and so forth. All of these disliked 
characteristics stem from the automatic character of 
the mill. 

What are the characteristics of the immediate job 
from which the workers now derive their greatest wm- 
mediate job satisfaction? The answer is, interestingly 
enough, the very same characteristics as those at first 
disliked. The job in the new mill did not change, but 
the operator’s attitude did after a period of acclima- 
tization and experience. 

How do the new job characteristics, which were at 
first a prime source of dissatisfaction and later a 
prime source of satisfaction, compare with the char- 
acteristics of jobs in the old mill? The characteristics 
of the new job are just the opposite of those of the job 
in the old mill. Where the old job called for manual 
skills, the new job calls for skills of judgment and 
nerve. 

The evidence suggests that partial automation, or 
some types of it at least, may retain repetitiveness and 
may sometimes increase tension; complete automation 
is needed to remove these characteristics from the 
work. 


More Headwork 


Many commentators on the present and probable 
effects of automation stress that it will upgrade work- 
ers and call for greater skills. But not all the members 
of crews we observed exercised greater skills. What 
was called for in the new mill was skills different in 
kind; skills of the head rather than the hand, of the 
logician rather than the craftsman, of nerve rather 
than muscle, of the pilot rather than the manual work- 
er, and of the maintenance man rather than the 
operator. 
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Working Conditions 

The impact of automation on working conditions 
likewise has some subtle but far-reaching effects. One 
of the most obvious and desirable results is the pro- 
vision of less hazardous, dirty, hot or disagreeable 
places to work. 

More important than the physical effects, however, 
are the changes in the worker’s relation to the product 
he is making. In the new seamless pipe mill we studied, 
the worker is close to the product—not to a minute 
part of it as in an automobile assembly plant, but to 
the whole of it. The whole product, from a billet to 
the finished pipe, is worked on by everyone as it 
moves through a series of machines; it can be followed 
by the eyes of all members of the crew. 

My studies in the steel and automobile industries 
suggest that such a close relation to the product is 
often a positive factor in producing personal satis- 
faction and quality performance. 


MORALE AND EFFICIENCY 


Different types of jobs not only affect the attitudes 
of workers but can actually produce contrasting types 
of behavior. 

In this period of transition to automation, with even 
the most advanced plants having quite a few mass- 
production type jobs left, the lesson for management 
is clear: either the job content of specialized jobs 
should be changed for the better or their undesirable 
characteristics should be taken account of in other 
ways, as through more careful selection of incumbents 
and more complete training. 


PAY AND INCENTIVES 


After studying this mill’s experience for several 
years, I wonder if a new principle is not in order: 
for our time, instead of a stable process and product 
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being taken for granted and “built into” the incentive 
plan, perhaps dynamic and continual change should 
be taken for granted and built into whatever system 
of financial reward is adopted. 


Break-In Period 


Will it not be necessary, as American industry ad- 
vances further and further into the technological work 
environments of the future, for management to find a 
way to provide work motivations for break-in periods, 
when the demand for faith, imagination, nerve, and 
sometimes muscle, is the greatest? In each ease, I 
think the answer is “yes.” So I should like to suggest 
a few possible approaches to the problem. 


Increasing Motivation 


One approach is to associate workers’ interests more 
closely with management’s, so that they will be willing 
to bear the risks and frustrations of a long break-in 
or experimental period. Profit-sharing plans and year- 
ly salaries are ways of doing this. 


Broadened Coverage 


Automation seems to require a different principle or 
philosophy of incentive compensation than was prac- 
tical in the age of mass-production economics. 

As industry becomes more automatic, I believe that 
the tendency will grow to recognize the co-operative 
and interrelated character of every man’s contribution 
to production, rather than meticulously to isolate and 
pay for segments of individual effort. In fact, as the 
trend toward automatic machinery advances, I won- 
der if the distinction between direct or productive 
labor and indirect or nonproductive labor does not 
tend to lose its old significance. All labor becomes 
concerned with the uninterrupted maintenance of a 
high production rate. 
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NEW WORK COMMUNITY 


What about the impact of technology on the range of 
human relationships? Under the process in the old mills 
a very real “miniature society” had grown up, and in 
important ways the technological revolution described 
in this case history shattered it. But a new society or 
work community was born immediately, though for a 
long time it developed slowly. As the old society was 
strongly molded by the discontinuous process of mak- 
ing pipe, so was the new one molded by the continuous 
process and strongly influenced by the characteristics 
of the new high-speed automatic equipment. 


Group Cohesiveness 


The advent of automatic equipment neither de- 
stroyed nor weakened primary work groups. Their in- 
ternal structure was transformed, but as social units 
within a larger mill society they remained cohesive 
and strong. 

In the seamless pipe mill the forces for social and 
functional unity were clearly triumphing toward the 
end of the period of our study. By that time, for 
example, all or nearly all production and nonproduc- 
tion workers were sharing in an incentive based on 
the output of the entire mill. This condition cor- 
responded to the men’s wishes and to the nature of the 
productive process. 


Joint Problem Solving 


The most striking evidence of the desire on the 
part of the workers to become integrated into a bona 
fide work community was their continuing eagerness 
to share in the solution of production problems. 

We asked: “If you were boss, what would you do 
to make this a better mill?” The two most important 
answers as measured by frequency and emotion were 
(a) “better relations with supervision,” and (b) “the 
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chance to help solve mill problems.” It was obvious 
that the two ideas were connected in the men’s think- 
ing. 

Automation accents the interdependence of all the 
elements in a plant—men, machinery, maintenance 
and management—in achieving uninterrupted pro- 
duction; and interdependence implies participation. 


Education and Promotion 


The nationwide trend toward automation will create 
a large and many-sided educational problem in the 
next decade. The demand for education both inside 
and outside of industry will grow. 


LOOKING AHEAD 


Management’s first responsibility as industry moves 
toward the automatic factory is to understand that a 
new situation exists. 

Management should think of its responsibility as 
beginning sometime before the installation of auto- 
matic equipment. Automation has produced not only 
a remarkable volume of technical literature in the past 
few years but also a tremendous volume of fears and 
phantasies. The need is for advanced planning and 
frank discussion with all people and organizations 
likely to be affected. 

The climate of internal human relations may be 
even more important to the success of a reorganization 
than the reasonableness of the plan or the competence 
of the planners. 


Social Questions 


Automation forces us to take a fresh look at the 
whole factory world. This means getting new and 
more realistic ideas about the substance of man’s 
work and its relation to human satisfaction, about the 
possibility of enriching the skills needed to perform 
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jobs, about the question of what motivates men and 
management in an age of “remote controls” and rapid 
technological change. Basically needing a fresh look 
also are problems and opportunities of promotion, 
of growth on the job, and of satisfactory careers in 
office and factory work. 

Paradoxically, we may find human relations be- 
coming more, not less, important in an age of auto- 
mation. 

I wonder if we do not need a closer relationship be- 
tween industry and universities in solving the social 
problems of automation. 





Some Procedural Problems in 
Arbitration 


Condensed from an article by Benjamin Aaron, published 
in 10 Vanderbilt Law Review 733 (June 1957), and 
printed with permission from Vanderbilt Law Review. 
Business address: Vanderbilt Law Review, Vanderbilt Uni- 
versity, Nashville 5, Tennessee. Single copy price, $2.00. 


Introduction 

The primary purpose of this article is to contribute 
to the general practitioner’s understanding of the man- 
ner in which procedure is made to effectuate the arbi- 
tration process. Stated in another way, the purpose of 
this article is to suggest ways in which the general 
practitioner can, through a better understanding of 
arbitration procedures, enhance his own usefulness as 
a participant. 

Most procedural “problems” occur in ad hoc arbitra- 
tion; accordingly, we must concentrate our attention 
on that type of case. Necessarily, the procedures fol- 
lowed in these cases are different, and generally more 
formal, than those adopted in the hearing and dispo- 
sition of grievances submitted to a standing umpire 
or an impartial chairman. 


Framing the Issue 


A case must be confined within some kind of proce- 
dural framework before being submitted to an arbitra- 
tor for decision. The most commonly used instrument 
for that purpose is the submission agreement, a docu- 
ment setting forth, among other things, the issue or 
issues to be determined by the arbitrator. The sub- 
mission agreement properly should serve two prin- 
cipal purposes: first, to tell the arbitrator, as precisely 
as possible, the questions he must resolve, and second, 
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to place such limitations upon his discretion as the 
parties agree are necessary and desirable. 

Unfortunately, the attorney is handicapped by his 
training and experience in purely adversary proceed- 
ings; his automatic reaction is to protect his client’s 
interests by winning the case, if possible, before the 
matter is even heard by the arbitrator. Such tactics 
are to be deplored because they defeat the very pur- 
pose the arbitration process is intended to serve: the 
peaceful, co-operative solution of a problem affecting 
both parties to the collective agreement. 


Presenting the Case 


Many of the so-called problems encountered in pre- 
senting a ease in ad hoc arbitration are entirely man- 
made. These problems are often fabricated by lawyers 
whose experience in trial work handicaps their effec- 
tiveness in arbitration cases. The trial of a lawsuit is 
an adversary proceeding in which the principal aim is 
to win by any legitimate means. Procedural technical- 
ities are of the utmost importance, and interim rulings 
on such matters as burden of proof, admissibility of 
evidence, scope of cross-examination, and the like, may 
decisively affect the outcome. 

In contrast to the trial of a lawsuit, an arbitration 
hearing is, or should be, a co-operative effort by the 
parties and the arbitrator to bring out all facts and 
arguments relevant to the dispute. Since the relation- 
ship between the parties is a continuing one, each 
usually realize that it is better to “lose” a case than to 
“win” it at the cost of a permanent impairment of the 
collective bargaining process. Consequently, many of 
the tactics commonly used in the trial of a lawsuit are 
regarded as bad form, or even as indications of bad 
faith, in an arbitration proceeding. 

One is puzzled by the ubiquity of certain procedural 
arguments in arbitration. Of these, surely the most 
senseless is the dispute over which side should proceed 
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first. The determination of the order of presentation 
in an arbitration case should depend exclusively on 
how the facts can best be developed in an orderly way. 

Another largely synthetic problem is that of burden 
of proof. This issue commonly arises in disciplinary 
cases and usually boils down, not so much to a question 
of which side has the burden of proof, as to how much 
proof will be required. No one seriously questions that 
the employer has the burden of proving the facts or, 
conversely, that the burden of proving the employee 
was unfairly discriminated against rests upon the 
union; but to insist in such cases that the proof must 
establish guilt beyond a reasonable doubt is to impose 
a standard that is both unattainable and unwise. 

The standing umpire has much more freedom to take 
into account the long-term interests of the parties in 
deciding disciplinary cases. The discretion of the ad 
hoc arbitrator is subject to far greater restrictions, 
but he ean still make some contribution to the enduring 
relationship between the parties by refusing to apply 
rigid and abstract standards of proof to situations in 
which they are obviously inapplicable. The case of 
the employee sleeping on the job, or of the worker 
accused of punching another man’s time card—these 
and many others are often incapable of proof beyond 
a reasonable doubt, and the most the arbitrator can 
say is that, more likely than not, the penalty was jus- 
tified. 

There are some disciplinary cases, however, in which 
the arbitrator is justified, indeed required, to observe 
the same exacting standards of proof that prevail in a 
criminal proceeding. These are the instances in which 
an employee is disciplined for having allegedly com- 
mitted some act of moral turpitude, such as stealing, 
engaging in aberrant sexual practices, or participating 
in subversive activities. Since upholding the disci- 
plinary penalty for these or similar acts permanently 
brands an employee just as surely as a criminal con- 
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viction would, the arbitrator will generally insist in 
such cases that the employer prove his charges beyond 
a reasonable doubt. The more-likely-than-not standard, 
even when supported by convincing evidence of the 
employer’s good faith, affords insufficient protection 
to the employee in these cases. 

We have thus far considered the questions of the 
burden of proof and the amount of proof required only 
insofar as they apply to disciplinary cases in general 
and to discharge cases in particular. In other types 
of grievances these issues really have no place at all. 

By far the greatest number of procedural problems 
arising in ad hoc labor arbitration concern the intro- 
duction of evidence and the examination of witnesses. 
Despite the generally accepted principle that arbitra- 
tion procedures are necessarily more informal than 
those of a court of law, objections to evidence on such 
grounds as that it is hearsay, not the best evidence, 
or contrary to the parol evidence rule, are still fre- 
quently raised in ad hoc arbitration. To the extent 
that these and similar objections are intended to ex- 
clude the proffered evidence, they generally fail. The 
arbitrator is interested in getting all the relevant facts 
he can; his principal objective is to render a viable 
decision, and any information that adds to his knowl- 
edge of the total situation will almost always be ad- 
mitted. 

Even non-lawyers learn by experience that many of 
the legal rules of evidence are founded on common 
sense and fairness. Thus arbitrators, when interpret- 
ing a specific provision of a collective bargaining 
agreement, commonly give weight to evidence of alter- 
native provisions offered and rejected during previous 
negotiations. 

Similarly, a competent arbitrator may be depended 
upon substantially to discount some kinds of hearsay 
evidence that he has admitted over objection. He will 
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do so selectively, however, and not on the assumption 
that hearsay evidence, as such, is not to be credited. 

In the matter of examining and cross-examining 
witnesses the rules and practices of the law courts are 
again, unfortunately, apt to be more of a hindrance 
than a help. The principal purpose of interrogating a 
witness is to develop, as quickly as possible, all the 
relevant facts, not merely a judicious selection of his 
own. The arbitrator may intervene at any time to 
bring out, through his own questions, the very points 
that counsel has been at great pains to avoid. Simi- 
larly, cross-examination is seldom restricted to mat- 
ters covered on direct. Some arbitrators make a point 
of asking the witness, at the conclusion of his exam- 
ination, whether he has anything else he wants to say. 
They do so, not in the hope of developing more perti- 
nent evidence, but simply in order to let the witness 
have his say, to “tell the arbitrator all about it.” The 
practice directs attention once again to the fact that 
arbitration is part of the grievance procedure and, as 
such, serves more than one purpose. In addition to 
providing a forum for the final disposition of un- 
resolved disputes, it permits the participants to blow 
off steam, to experience a catharsis that relaxes tem- 
pers and eases tensions. 

One clear exception to the general rule of informal- 
ity in the introduction of evidence and the examination 
of witnesses occurs in the case of an employee disci- 
plined for alleged acts of moral turpitude. For the 
same reasons set forth in the earlier discussion, the 
employee should be permitted to invoke some of the 
legal rules of evidence for his own protection. In most 
instances of this kind the principal problem concerns 
the rights of confrontation and of cross-examination. 

In industrial jurisprudence, as well as in criminal 
law, one of our primary concerns is to protect the 
rights of the innocent, even if by so doing we some- 
times fail to punish the guilty. 
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Conclusion 


It does not follow that, because the arbitration pro- 
cedure is informal, it must also be anarchic or dis- 
orderly. Certain practices, based on common sense 
and simple courtesy, are observed in most cases. Thus, 
usually, evidence is introduced through witnesses; 
each witness is cross-examined before the next is 
called; and the bulk of the argument is reserved until 
all the evidence has been submitted. Any competent 
arbitrator should be able, with a minimum amount of 
assistance from the parties, to maintain order and to 
assure that each side has a fair and equal opportunity 
to present its case. 

The principal responsibility of an attorney is to 
inform himself as extensively as possible about the 
nature, purposes, and common practices of arbitra- 
tion; by so doing he will prepare the way for the 
effective use of his considerable talents in the common 
interest of employers, unions, and the public at large. 


The Collective Bargaining Impact on 
Management Rights 


Condensed from an article by Prof. M. S. Ryder, published 
in 14 Michigan Business Review 5 (November 1957), and 
printed with permission from Michigan Business Review. 
Business address: School of Business Administration, Uni- 
versity of Michigan, Ann Arbor, Michigan. Single copy 
free on request. 


The concept of management rights is synonymous 
with the concept of managerial needs. A right in any 
dynamic setting has only real meaning and basis if 
there is a need to exercise that right—and it is in the 
use of necessary managerial rights that the collective 
bargaining challenge appears. 


“Management Rights” Clauses—Provisions and Limi- 
tations 

It is worth while to take a realistic look at these 
“sole” managerial rights set forth in the labor agree- 
ment when interpreted and applied in the context of 
other provisions of the labor agreement. 

One right is to “manage the plant.” No question 
about this managerial right. But—consider the labor 
agreement and the shop practices that evolve out of 
the relationship created by agreement. The availability 
of the grievance procedure creates a means for pos- 
sible justified (or unjustified) protest by the em- 
ployees of a “managing” act which may have some 
impact on the working relationships existing in the 
plant. 

The clear, untrammeled right to manage the plant 
may, in some cases, be modified and narrowed by the 
realities of the plant relationships. Consultation with 
the union before initiating an act clearly within the 
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managerial sphere becomes more and more likely in 
matured bargaining relationships. In some areas hand- 
icaps to managerial initiative may result from this 
practice. 


Directing the Work Force 


Another right is to “direct the work force and assign 
employees.” However, there are many modifying pro- 
visions in the usual labor agreement which limit this 
right. A few examples are seniority ranking for pre- 
ferred jobs; seniority ranking or equalizing rules for 
working available overtime; stewards’ superseniority 
rights for overtime or other assignments; negotiated 
job descriptions that qualify the right to freely assign; 
pay provisions when working out of regular jobs; and 
so forth. 

Still another “sole” right is that of “hire and pro- 
mote.” Management is relatively free in exercising the 
right to hire unless some bootleg closed shop agree- 
ment is in existence in violation of the Taft-Hartley 
Act. With respect to promotions within the bargain- 
ing unit it is another story. Many limiting provisions 
are present in most labor agreements. Seniority modi- 
fying ability, or vice versa, may be one such provision. 
Discipline 

Consider the right to “discipline by suspending or 
discharging.” A showing of just and proper cause for 
discipline must be made by the employer and success- 
fully maintained through all steps of the grievance 
procedure and at arbitration if that stage is reached. 

Take the right to “transfer.” This resides in the em- 
ployer but he has generally bargained into his labor 
agreement temporary or permanent transfer rules and 
systems, loss or retention of seniority in the home de- 
partment of the transferred employee. Further, there 


may be in contractual existence the employee right to 
accept or reject a transfer. 
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With respect to the right to “lay-off and rehire” we 
come across a superabundance of other related and 
modifying contractual provisions. An agreement gen- 
erally contains carefully spelled out systems for apply- 
ing temporary or permanent lay-off rules; plans for 
the observation of intra and interdepartmental bump- 
ing procedures; job bidding requirements; concern 
with lay-off notice provisions to avoid call-in pay; 
time provisions related to the recall procedure, and 
similar provisions. 


Promulgating Rules 

Another managerial right is that of “promulgating 
shop rules and enforcing them.” Many unions do not 
insist on jointly creating these rules. However, they 
generally (and reasonably) reserve the right to grieve 
the application of such rules if circumstances so war- 
rant. This reservation means, of course, that the en- 
forcement of the rule is reviewable by the bargaining 
agent. 

Finally, let us take a look at the clear managerial 
right to “schedule working hours.” The shift hours 
and the normal work-week days are usually enscribed 
in the labor agreement—and there are many contrac- 
tual provisions which have modifying impact on the 
scheduling of hours. 

All of the above examples of modifications of rights 
regarded by management as solely to be exercised by 
it are the result of the determined, unremitting drive 
of organized labor to get a greater say and projecting 
itself more effectively into the job control area of pro- 
ductive enterprise. And—it should be emphasized— 
all of these modifications fall legitimately within the 
scope of collective bargaining as expressed by federal 
law and supported by the federal courts. Furthermore, 
these modifications result from concessions manage- 
ment itself has made. 
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BARGAINING IMPACT ON MANAGEMENT RIGHTS 


Does Management Retain Any Sole Rights? 


Responsible and reflective spokesmen for manage- 
ment will speak of management’s “residual rights”— 
the concept being that nothing has been given away 
that is not so stated in the labor agreement. 


The Labor View 


Once a collective bargaining relationship has been 
established, neither party can act unilaterally any 
more on matters of wages, hours, and other conditions 
of employment. Labor asserts that in its obtaining 
the statutory right to bargain on these matters, it 
attains the position of equality with management in 
jointly establishing all aspects of the working condi- 
tions of employees. 


Views of Arbitrators 


The vast majority of arbitrators appear to accept 
the managerial theory of residual rights and that 
management retains those rights not limited by the 
labor agreement. Where not expressed, most arbi- 
trators now appear to read implicitly into the labor 
agreement that the residual rights must be construed 
in the light of fair and even-handed treatment of em- 
ployees. 


Pros and Cons of Having a “Management Rights” 
Clause 


Reasons generally advanced for a management 
rights clause are twofold: (1) In the event of a dispute 
or grievance, the labor agreement gives expressed sup- 
port to the employer in areas not covered in the labor 
agreement and he does not have to rely on the verbal 
assertion of his residuary rights; (2) The clause is a 
written reminder to be pointed to and fingered when 
challenges to a managerial act are made on the shop 
floor. 
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On the other side of this question are the following 
considerations: In bargaining for a management 
rights clause an employer may find himself in an un- 
tenable position. He is bargaining with respect to 
subject matter which should not be bargainable. Pres- 
entation of the contents of a proposed managerial 
clause may result in the union’s seeking to modify. 
Should the employer not get all that he proposes, 
there might be some question about his unilaterally 
exercising a right not conceded by the union. Further, 
by the union’s conceding to the employer what he 
already has, the employer may have to trade off in 
other areas once he has raised the rights issue. Fur- 
thermore, any listing of specified rights might be con- 
sidered to exclude rights not mentioned unless a com- 
prehensive saving clause is included. 


Some Conclusions 


Organized labor is affirmatively challenging more 
and more managerial controls over the employment 
relationship, and management is more concessionary 
than adamant with regard to retaining its unilateral 
control. Labor is moving more and more into a joint 
administration of the employment relationship by the 
process of obtaining management consent to joint rule- 
making in the labor agreement. An equating phi- 
losophy of union institutional and employee individual 
rights is being established alongside management in- 
stitutional rights as management makes more and 
more concessions. There is a pressed but nevertheless 
voluntary capitulation by management in making 
these concessions. Management has not abdicated its 
right to manage, but the whittling process is con- 
stantly going on and the pegs are getting thinner. 














Fair Employment Practices 
Legislation 


Condensed from an article by Robert G. Meiners, pub- 
lished in 62 Dickinson Law Review 31 (October 1957), 
and printed with permission from Dickinson Law Review. 
Business address: Dickinson School of Law, Carlisle, 
Pennsylvania. Single copy price, $2.00. 


PART I. THE FIFTEEN STATE STATUTES 


There are, at the present time, fifteen states which 
have Fair Employment Practice Laws. It shall be the 
purpose of this paper to inquire into these laws: to 
see wherein they are similar and dissimilar; what they 
seek to accomplish; how they attempt to do so, and 
how effective they are in this attempt. 


1. What Is Prohibited? 


These laws, in general, forbid certain practices em- 
bracing the whole field of employer-employee relations 
from hiring to firing. 

a. To whom do they apply? 

Besides listing unlawful practices which can be com- 
mitted by employers, they also enumerate certain 
practices of labor organizations, notably, denying 
membership to members of minority groups, expelling 
them from membership, and treating them differently 
than other members are treated. 

Employment agencies are generally prohibited from 
refusing to list or refusing to refer members of 
minority groups. Most of the laws also contain pro- 
visions proscribing certain practices by “persons.” 
This gives stability to the statute and broadens its 
coverage. 
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b. Exemptions. 
Most of the acts contain exemptions and most of the 
exemptions apply solely to employers. These exemp- 
tions can be grouped into three categories: the “type 
of employer” exemption, the “number” exemption, and 
the “bona fide occupational qualification.” 

The first category exempts certain employers be- 
cause they are social clubs or fraternal organizations, 
ete., which are not run for profit. 

The second category exempts employers who do not 
employ at least a certain number of employees. These 
minimum numbers vary from four in two of the states, 
to twelve in Pennsylvania. 

An example of a “bona fide occupational qualifica- 
tion” would be a case in which the New York commis- 
sion allowed the public schools to require that foreign 
language teachers be born and raised in the country 
whose language they teach. 


2. When Enacted 


The oldest law is New York’s, which dates back to 
1945. The federal attempt at FEP dates back to 1941. 
The newest additions to the group are Michigan, 
Minnesota and Pennsylvania. These states enacted 
laws in 1955. 


3. Standards 


In all states, the various enumerated acts of em- 
ployers, employment agencies and labor organizations 
cannot be based on race, creed, color, national origin 
or ancestry. In three states, age is also a standard; 
Massachusetts, Pennsylvania, and by special statute, 
Rhode Island. New Jersey is unique in including “lia- 
bility for military service” as one of its standards. 

While employers are charged with most violations 
of FEP laws, labor organizations are also offenders. 
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A recent survey reveals that of thirty-four large 
unions, only half regularly practiced full equality. 


4. Administration 


In almost all cases, an administrative agency or com- 
mission administers the act. These commissions are 
usually within the state’s Department of Labor. 


5. Commencing an Action 


The person who was aggrieved by the alleged dis- 
criminatory practice may file a complaint with the 
commission. In most of the states, an employer whose 
employees are refusing to comply with the act can 
also appeal to the commission for its help. In some 
of the states some public official such as the attorney 
general can file a complaint, based on information 
gained through sources of his own. In some states 
the commission can, on its own initiative, file a com- 
plaint. 

The victims of discrimination are often reluctant to 
file charges themselves, either because of a fear of 
becoming involved in legal proceedings, or fear of 
reprisal, or ignorance of their rights. It is submitted 
that organizations such as the NAACP or the National 
Jewish Congress should be allowed to file charges. 


6. Enforcement 


In three states nothing can be done if the offender 
remains recalcitrant. One state’s statute does have 
enforcement provisions, but they apply only to “public 
employers” such as the state and contractors working 
for it. 

In all the other FEP states, if the offending prac- 
tice is not eliminated by informal methods, and an 
administrative hearing is ordered, a cease and desist 
order can result. The party against whom it is issued 
can appeal the order to a court, and the commission 
can go into court for an order, usually in the form 
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of an injunction, to give meaning to its cease and 
desist order. 

Some of the states such as Massachusetts have pro- 
visions whereby willfully impeding or interfering with 
the commission is punishable as a misdemeanor with 
fine and/or imprisonment. 


7. Conference, Conciliation and Persuasion 


After the complaint has been filed, the usual prac- 
tice is to have the commission investigate it. If the 
commission finds “just cause” exists for the com- 
plaint, in all states having enforcement powers the 
statute requires the commission to attempt to settle 
the matter by informal methods of conference, con- 
ciliation and persuasion. The commission gets to- 
gether informally with the offending party and ex- 
plains the FEP statute, the policy behind it, and what 
is required under it. Here the commission can also 
make use of its educational machinery and attempt to 
show why discrimination is wrong. It is only when all 
this fails that the commission can order an administra- 
tive hearing (which can result in the cease and desist 
order). 

Formal hearings are the exception rather than the 
rule. Almost all the cases have been settled satis- 
factorily by the conference method. New York, for 
example, has had four hearings in ten years. 

It is significant that four states that began with 
laws designated to secure voluntary compliance have 
shifted over to laws with enforcement provisions. 


PART II. PRE-EMPLOYMENT INQUIRIES 


Before an employer could discriminate against a 
prospective employee, he would have to know that the 
person is in fact a member of a particular minority 
group. In the case of racial discrimination, this can 
almost always be ascertained by observation. For re- 


58 















FAIR EMPLOYMENT PRACTICES LEGISLATION 


ligion, ancestry, ete., pre-employment inquiries can 
range from the direct question, “What is your re- 
ligion?” to the more subtle, “What holidays do you 
observe?” 

Realizing the danger of such questions, almost all 
of the commissions have promulgated a series of ques- 
tions which they deem good and bad. 

(The author) examines the policies of seven different 
states to see their similarities and differences. These 
states give a cross-section view of the country, in- 
cluding the East (Massachusetts, New York, Pennsy]l- 
vania and Rhode Island), the Midwest (Michigan), 
the Southwest (New Mexico), and the Far West 
(Oregon). 


PART III. OTHER STATE STATUTES 


While not having FEP laws, there are some states 
which have a requirement that in all public works con- 
tracts the contractor must agree not to discriminate 
against either present employees or job applicants, 
or both. 

Many of our FEP states also have such requirements 
as separate parts of their code of laws—unconnected 
with the Fair Employment Practices Commission. Al- 
though there are some similarities, there is a wide 
range of difference, especially in the manner in which 
they are enforced. 

It must also be noted that there is another side to 
the problem. There are states which have statutes 
calling for discrimination. Most of these appear in 
the South. Such statutes remind us of how much work 
remains to be done. 


PART IV. SOME DECISIONS 


Of the few reported hearings, only a small number 
are appealed to the courts. An examination of what 


59 












INDUSTRIAL RELATIONS DIGEST 


few cases there are, does, however, reveal some inter- 
esting results. 

It is open to question whether or not forcing affirma- 
tive action by a commission is wise. New York’s com- 
mission, for example, believes that it can do more good 
in the long run by avoiding the bitterness that such 
action would engender. 

It is submitted that this is the wisest course to fol- 
low. Where a commission has the power to order 
affirmative action, the chances are great that it can 
do a great deal of harm. If the employer is already 
prejudiced, it would merely further embitter him 
against the minority group. It may also create a tense 
atmosphere in which it would be unpleasant for all 
the employees. 

In the case of employee resentment, the commission 
could invoke its educational powers and show films 
which explain not only the FEP law but the policy 
underlying it and why discrimination should have 
no place in a democracy. 

What of the individual who was the subject of the 
discrimination? Assuming that the discrimination 
was a refusal to hire, would that person really want 
to work in the establishment if the only way he can 
get the job is to force the employer to hire him? 
In Minnesota it was discovered that eighty percent 
of the cases involved refusals to hire. Yet in fifty-two 
percent of these, the complainant did not want the job 
after discovering the discriminatory practice. Instead 
he merely wanted the practice corrected so that those 
members of minority groups who did wish to work 


there would be afforded that opportunity in the 
future. 


PART V. WARNINGS 
Most of the vociferous opposition that is heard 


whenever the subject of FEP legislation is broached 
centers around one of two themes. One argument is 
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that dire consequences will result from such an at- 
tempt. The other is that this is a matter of social 
justice or of invoking the golden rule and is not amen- 
able to legislation. 

This type of reasoning is defective in two respects. 
First, two concepts are being confused, prejudice and 
discrimination. Secondly, there is a great difference 
between compelling social acceptance and forbidding 
discrimination. 

The difference between prejudice and discrimination 
is that the former is a mental attitude while the latter 
is an overt act. Discrimination is usually but not 
always derived from prejudice. 

It is submitted that once we stop the overt act of 
discrimination, we have taken a step towards eliminat- 
ing its underlying cause, prejudice. 

In answer to those who say that you cannot legislate 
social equality, it is submitted that FEP laws have no 
such purpose. They act merely to remove economic 
harriers erected against minority groups. 

Analogous to the “social equality” argument is the 
one about it being impossible to make people act 
“morally” by passing laws. Such laws have no such 
purpose. Obedience to a law and belief in its purpose 
are two different things. While it is to be hoped that 
an FEP law will aid in changing mental attitudes, it 


can stop the act of discrimination regardless of these 
attitudes. 


Dire Warnings of Calamity 

Everything from economic upheavals to race riots 
are predicted by some when the FEP topic comes up 
for discussion. 

Has this happened in New York? On the contrary, 


“Nothing now remains of the arguments so 
fervidly advanced against the passage of the anti- 
discrimination law. None of the awesome prophe- 
cies of its opponents have been fulfilled. There 


61 








INDUSTRIAL RELATIONS DIGEST 


has been no exodus of business, no acceleration of 


racial and religious antipathies, no usurpation 
of the prerogative of hiring and firing.” 


FEP laws do not force employers to hire anyone 
against their will. They merely require employers to 
hire the most qualified person for the job, without con- 
sidering his color, religion, ete. 

FEP laws are not the monsters which their oppo- 
nents claim. 


Cost of Discrimination 

As a result of a research program which took ten 
years to complete and covered the entire nation, costs 
of discrimination were divided into two categories, 
psychological and economic. Under the heading “psy- 
chological costs” it was noted that discrimination 
exacts a heavy toll in plant morale. Plant morale in 
turn affects productivity. 

As for “economic costs,” the study estimated that 
the cost comes to thirty billion dollars per year. 


PART VI. THE FEDERAL EXPERIMENT 


1. Background 


The first Fair Employment Practices Commission 
was a federal commission. It came four years before 
New York pioneered the way for the states. It was, 
however, not created by statute, but by executive 
order. 


2. Executive Order 8802 and Its Limitations 

Executive Order 8802 stated that it was the policy of 
the United States to encourage full participation in 
national defense regardless of race, creed, color or 
national origin. 

It made three orders: all government agencies con- 
cerned with training programs were ordered to take 
special measures to avoid discrimination; all defense 
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contracts were henceforth required to contain an anti- 
discrimination clause; a Fair Employment Practices 
Commission was set up. The commission was limited 
to receiving complaints, investigating them, and mak- 
ing recommendations. 


3. Death of the FEPC 


In the end the foes of the FEPC killed it the only 
way possible for them, by using Congress’ power over 
the commission’s purse strings. 


4. Truman’s Attempt 

Executive Order 9980 became effective on July 28, 
1948. Although it did not attempt to create another 
FEPC, it did establish a Fair Employment Board with- 
in the Civil Service Commission. In addition, it di- 
rected that all personnel actions taken by federal ap- 
pointment be based solely on merit. It called for 
“appropriate steps” to insure that there would be no 
discrimination in government service because of race, 
creed, color or national origin. 

After this order was issued one-third of the agencies 
in the government for the first time in their history 
hired Negroes as supervisors of mixed Negro and white 
groups. 

President Truman issued another executive order in 
1951, establishing the “Committee on Government 
Contract Compliance,” to improve means of obtaining 
compliance with the requirement that non-discrimina- 
tion clauses be put in government contracts. 


5. Eisenhower’s Attempts 


President Eisenhower replaced his predecessor’s 
“Fair Employment Board” with the “President’s Com- 
mittee on Government Employment Policy.” This 
committee is much like the one which it replaces. 

A “Government Contract Committee” has power to 
receive complaints but no power to enforce any de- 
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cision. It refers the complaint to the contracting 
agency involved and this agency in turn must make 
a report back to the committee informing them as to 
what action it took. 





6. Present Status of Government Contract Clause 

The latest version of this requirement is that con- 
tractors will not discriminate against employees or 
applicants for employment because of race, color, re- 


ligion or national origin, and that they must post 
notices to this effect. 





7. Presently Proposed Federal Legislation 


Of ten bills dealing with equality in employment 
presently before Congress, none would re-establish 
the FEPC. These bills fall into three basic groups. 
One is like the FEPC in that there would be no en- 
forcement powers, while the other two go further 
and provide for enforcement machinery. 





8. A Proposed Taft-Hartley Amendment 


One proposal is to amend the Labor Management 
Relations Act to make discrimination an unfair labor 
practice. The other course of action would be an 
amendment which would deny access to the NLRB 
by either a union or employer who practiced discrim- 
ination. It is submitted that amending the act in this 
manner, or by making discrimination an unfair labor 
practice, is not the answer. 

It is questionable whether or not the NLRB is the : 
proper agency to administer such a statute. Also, the 
policy underlying the Taft-Hartley Act is not the same 
as that underlying an FEP statute. The NLRB has ' 
no authority to attempt to settle disputes by the in- 
formal methods which have proven so successful in | 
state statutes. | 

Amending the act to deny access to the board merely 
acts negatively. It does not empower the board to take 
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any affirmative action. All the success achieved by the 
state agencies in their informal methods of conference 
and conciliation (with an enforceable statute in the 
background) would seem to indicate that they should 
be encouraged rather than discarded. 


PART VII. THE PROBLEM OF OLDER WORKERS 


The problem of older workers has been growing in 
its proportions. Boiled down to bare essentials, it is 
this: people are living longer, so what are we going 
to do about it? What are we going to do with them? 

Looking forward to 1975, based on what are referred 
to as “conservative labor force figures,” we see that 
there are expected to be approximately ten million 
additional workers forty-five years of age and older 
in the labor force. 

With the present general tendency toward discrim- 
inating against older workers, how will these ten mil- 
lion fit into the industrial economy? Where will the 
jobs come from? The answer seems to be that we will 
have to stop this practice of discriminating against 
older workers. 

A study conducted recently by the United States 
Department of Labor discloses that “significant dif- 
ficulty” in finding a job begins in the semi-skilled 
occupations after forty-five years of age and in the 
skilled occupations, slightly later. Of course, the prac- 
tices vary greatly from one industry to another and 
from one region to another. 

There are three types of job barriers against older 
workers. These are described as: cultural barriers; 
barriers erected by the worker himself; and industry- 
erected barriers. The latter are the most serious. 

The first (cultural barriers) arise from our natural 
tendency to generalize and assume that all older per- 
sons are to some extent infirm either physically or 
mentally. 
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The second barrier is described as being self- 
imposed. It is not hard to see how a person seeking 
a job and finding all doors closed to him could retreat 
into his own shell and become apathetic. 

The third type is the most serious obstacle and is 
the industry-erected age barrier. It is an all-too- 
common practice to set one rigid age limit for a job 
and then refuse to consider all who are above it, re- 
gardless of their individual ability. 

Statistically, it would seem that almost all of the 
reasons employers give for objecting to older workers 


have been shown to be either greatly exaggerated or 
false. 


Conclusion 


As the Council of State Governments has recom- 
mended, states should enact laws banning discrimina- 
tion because of age, just as they have for race, religion, 
color, ancestry and national origin. 
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COURTS MAY NOT INTERFERE WITH SELEC- 
TION OF MEMBERS OF LABOR UNION 


Condensed from 7 DePaul Law Review 124 and printed 
with permission from DePaul Law Review. Business ad- 
dress: DePaul University School of Law, 25 East Jackson 
Boulevard, Chicago 4, Illinois. Single copy price, $1.50. 


Ross v. Ebert, 275 Wis. 523, 82 N.W.2d 315 (1957) 


In the absence of legislation to the contrary, courts 
generally, because of the voluntary nature of labor 
unions, refuse to interfere in the selection of their 
members. This has been modified in most of the juris- 
dictions that have dealt with the problem by holding 
that if a closed shop exists, making it impossible for 
a person to find employment, the union may not 
arbitrarily exclude him from membership. 

Fair employment legislation dealing with union dis- 
crimination has played an important part in the last 
twelve years, and has also succeeded in modifying the 
rule laid down in Mayer v. Journeyman Stonecutters’ 
Ass’n, 47 N. J. Eq. 519, 20 Atl. 492 (1890), by holding 
that unions may not exclude a person from member- 
ship because of his race or color. 

We can see, therefore, that the common-law rule, 
which declares that unions may exclude from member- 
ship any applicant for any reason, has been qualified 
in some jurisdictions in two respects: (1) when a closed 
shop exists unions may not discriminate; (2) unions 


may not discriminate because of the color of a person’s 
skin. 
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The question of discrimination in regard to union 
membership as violating the Fourteenth Amendment 
is still unanswered. Perhaps, with the tendency of the 
Supreme Court to extend the concept of “state action,” 
it will one day hold that since the union derives some 
of its rights from the state, the discriminatory action 
by the union will be interpreted as being the action 
of the state. Or the Court may agree with the dissent- 
ing judge above and hold that the enforcement by a 
state court of a discriminatory restriction of a union 
is violative of the Fourteenth Amendment. 


DISTRICT COURT MAY ENJOIN NLRB CERTI- 
FICATION OF REPRESENTATIVE OF IM- 
PROPER UNIT 


Condensed from 58 Columbia Law Review 268 (1958) 
and printed with permission from Columbia Law Review. 
Business address: Kent Hall, Columbia University, New 
York 27, New York. Single copy price, $1.50. 


Leedom v. Kyne, 249 F.2d 490 (D. C. Cir. 1957), cert. 
granted 26 U. S. L. Week 3204 (U. S. Jan. 13, 
1958) (No. 633) 


The problem of obtaining review of certification or- 
ders has proved formidable. The Labor Management 
Relations Act expressly provides for judicial review 
of final orders of the NLRB in a court of appeals. The 
Supreme Court has held, however, that a Board certi- 
fication is not a final order. In reliance upon a Su- 
preme Court interpretation of a similar statute 
[ (Switchmen’s Union v. National Mediation Board, 320 
U. S. 297 (1943) (Railway Labor Act)] it has been 
generally thought that district court review of certifi- 
cations is precluded by the statutory provision for 
appellate court review. Relief under the Administra- 
tive Procedure Act is conditioned on a finding that 
the Taft-Hartley Act does not preclude review. Such 
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CASE COMMENTS 


a finding appears to be unwarranted for two reasons: 
first, the implied exclusivity of the statutory provi- 
sion for review, and, second, the failure of an attempt 
to insert a provision for direct review of certifications 
into the Taft-Hartley Act. 

The instant court held that since the professionals’ 
right to a separate self-determination election was 
statutorily guaranteed and not dependent on Board 
discretion or expertise, the Switchmen’s Union line of 
cases was inapposite. The court thus limited the prohi- 
bition of review independent of the statutory provi- 
sion to areas which Congress has committed to Board 
discretion. 

It would seem preferable to resolve doubtful cases 
in favor of the well established policy of not hamper- 
ing the administration of important legislation by un- 
necessary judicial interference. It is “for Congress to 
determine how the rights which it creates shall be en- 
forced.” 


ORGANIZATIONAL PICKETING SUBJECT TO 
STATE REGULATION 


Condensed from 9 Syracuse Law Review 134 (Fall 1957) 
and printed with permission from Syracuse Law Review. 
Business address: Ernest I. White Hall, Syracuse Uni- 
versity College of Law, Syracuse 10, New York. Single 
copy price, $1.00. 


International Brotherhood of Teamsters, Local 695, 
A. F. L. v. Vogt, Inc., 77 Sup. Ct. 1166 (1957) 

Probably the decision in the instant case is not an 
unforeseeable result in view of the series of cases since 
Thornhill and Swing which one by one extracted the 
teeth of the free speech doctrine there enunciated. 
But it nonetheless seems to impose a further substan- 
tial limitation on the Thornhill doctrine, leaving us 
with the broad proposition that union picketing, 
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whether for purposes of organization or recognition, 
may properly be enjoined in a state court where its 
objective may rationally be found to run contrary to 
a valid state policy in a field open to state regulation. 


STATE COURT JURISDICTION UPHELD IN COM- 
MON-LAW TORT ACTION ALTHOUGH FACTS 
ALLEGED CONSTITUTE UNION UNFAIR LA- 
BOR PRACTICE 


Condensed from 71 Harvard Law Review 742 (February 
1958) and printed with permission from Harvard Law 
Review. Business address: Harvard Law Review Associa- 
tion, Gannett House, Cambridge, Massachusetts. Single 
copy price, $1.25. 


Selles v. Local 174 of Int’l Brotherhood of Teamsters, 
314 P.2d 456 (Wash. 1957) 


In deciding to assert jurisdiction the court relied 
heavily on United Construction Workers v. Laburnum 
Construction Corp., the only Supreme Court case in 
which the doctrine of pre-emption under the Taft- 
Hartley Act has been utilized to challenge a state 
court’s jurisdiction in a common-law tort action for 
damages. The general test which the Court seems to 
be developing is that state actions are authorized only 
when the nature of the remedy which can be awarded 
by the state court is different from, and not in conflict 
with, that which the Board could grant. Although the 
court in the present case stated that its decision was 
not in conflict with the Supreme Court test because 
back wages as such were not involved, and although 
its decision is in accord with the decisions of some 
other courts which have decided this jurisdictional 
question on similar facts, the decision seems wrong 
because it resulted in relief measured by back wages 
even though the Board is specifically empowered to 
award back wages under section 10(c) of the NLRA. 
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CASE COMMENTS 


In support of its jurisdiction, the court also empha- 
sized that it was enforcing a private right as distin- 
guished from the enforcement of a national labor 
policy which the Board’s grant of back wages is de- 
signed to effectuate. However, the Supreme Court 
rejected this distinction in Garner v. Teamsters Union. 
Issues similar to those presented in the present case 
are raised in Gonzales v. International Ass’n of Ma- 
chinists, 142 Cal.App.2d 207, 298 P.2d 92 (1956), cert. 
granted 352 U. S. 966 (1957) (No. 539, 1956 Term, 
renumbered No. 31, 1957 Term), currently pending in 
the Supreme Court. 


STATE COURT ASSESSES ITS JURISDICTION 
AND INJUNCTIVE POWERS UNDER FEDER- 
AL LABOR STATUTES AND LINCOLN MILLS 
DECISION 


Condensed from 53 Columbia Law Review 278 (1958) and 
printed with permission from Columbia Law Review. 
Business address: Kent Hall, Columbia University, New 
York 27, New York. Single copy price, $1.50. 


McCarroll v. Los Angeles County District Council of 
Carpenters, 315 P.2d 322 (Cal. 1957), cert. denied 
26 U. S. L. Week 3220 (U. S. Jan. 27, 1958) (No. 
724) 


The problem raised by the instant case—whether a 
state court, in enforcing a federal right, must with- 
hold a remedy which the federal court is not competent 
to give—does not appear to have previously arisen. 

The determination in the instant case that the 
union’s activities were in the unprotected category, 
and thus not preempted, presents some difficulty. 
First, the court did not explain why the reasoning sup- 
porting the view that section 8(d) was not violated 
did not lead to a finding that the no-strike agreement 


71 


INDUSTRIAL RELATIONS DIGEST 


was not breached. As no federal case has yet reached 
such a result, justification seems called for. As to the 
determination that no unfair labor practice was com- 
mitted, the court’s distinction between strike aimed 
at modifying the terms of a contract and those con- 
cerning matters ungoverned by the contract has never 
been made by the Supreme Court or the NLBB, al- 
though, by a literal reading of the act and its interpre- 
tation, it might be sustainable. The distinction, how- 
ever, is incompatible with the widely held theory that 
the collective bargaining agreement embodies all the 
terms of agreement, those not expressly dealt with 
remaining in status quo. On the other hand, the 
reasoning of Textile Workers v. Lincoln Mills, 353 
U. S. 448 (1957), that the agreement to arbitrate is 
the quid pro quo of the no-strike clause does lend 
credence to the court’s distinction. If all strikes during 
the life of a no-strike agreement, except those induced 
by unfair labor practices of the employer, result in 
NLRB jurisdiction, there would be little inducement 
for an employer to bargain for a no-strike clause. At 
any rate, the question is novel and difficult, and in 
keeping with Supreme Court rulings, seems one more 
properly left for determination by the NLRB. 

With the continuing vitality of the Norris- 
LaGuardia Act conceded, there is a strong argument 
that, although it is in terms applicable only to the 
federal courts, its policy transcends such limitations, 
and has a substantive effect on the national labor laws. 
Since section 301 was read by Lincoln Mills to create 
a federal body of substantive obligations under collec- 
tive bargaining agreements, which are to have a uni- 
form application, it would be unrealistic to assert that 
a matter so crucial as the availability of injunctive re- 
lief should be excluded from that body of obligations. 

On balance of the arguments it would seem that the 
court should have relinquished jurisdiction to the 
NLRB, and should not have issued the injunction. 
The latter issue, however, is not susceptible of satis- 
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factory judicial resolution. Given the far-reaching 
view taken by the Court in Lincoln Mills, and the 
sweeping effect given the uniformity factor in other 
labor law decisions, it is not an undue extension, nor 
an unwarranted harmonization, to strike down state 
equity. The instant case is probably the first vindica- 
tion of the critics who predicted that, as a result of 
holding section 301 to impose substantive rights, there 
would be chaos before there would be uniformity. 


COLLECTIVE BARGAINING AGREEMENTS SPE- 
CIFICALLY ENFORCED UNDER SECTION 
301(a) OF THE TAFT-HARTLEY ACT 


Condensed from University of Illinois Law Forum, page 
528 (Fall 1957) and printed with permission from Uni- 
versity of Illinois Law Forum. Business address: 125 
Law Building, University of Illinois, Urbana, Illinois. 
Single copy price, $1.00. 


Textile Workers Union v. Lincoln Mills of Alabama, 
353 U. S. 448, 77 Sup. Ct. 912 (1957) 


Assuming that Congress has such power under the 
Constitution, was the Court justified in finding that 
Congress intended section 301(a) to be a grant of pro- 
tective jurisdiction over collective bargaining agree- 
ments? Congressional intent as inferred from the 
legislative history of the section appears, at best, to 
be indecisive. Congress was primarily concerned with 
making collective bargaining agreements mutually 
binding. From this congressional desire to protect, 
promote, and mutually enforce collective bargaining 
agreements, the Supreme Court found the requisite 
intent to create federal substantive rights under sec- 
tion 301(a). 

A more difficult problem concerns the availability 
of equitable remedies to enforce these agreements. 
In the light of the Arbitration Act, the Norris- 
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LaGuardia Act, and the well-established common-law 
rule that an executory agreement to arbitrate cannot 
be specifically enforced, a strong argument can be made 
that Congress intended money damages as the ex- 
clusive remedy. Again, however, the Supreme Court’s 
position in the instant case can be sustained on the 
grounds that the Taft-Hartley Act was subsequent 
to the above-mentioned statutes and expresses the new 
national policy supporting collective bargaining. Con- 
gress intended these agreements to be mutually en- 
forceable and the only effective means of enforcement 
is specific performance. Thus, there appears to be a 
sufficient basis for the court, in the exercise of its 
equitable discretion, to disregard the long out-dated 
common-law rule. 

The majority of the Court has quite possibly carried 
into effect the true intent of the legislature, inarticu- 
lately expressed in the statute. This decision, of 
course, leads the way to specific enforcement of other 
provisions of collective bargaining agreements includ- 
ing the important “no strike” clause. Also under this 
decision state courts could conceivably be held bound 
to recognize labor unions as legal entities under the 
federal supremacy clause of the Constitution. Further, 
to avoid conflict between state and federal courts, the 
Supreme Court may in a future decision hold that sec- 


tion 301(a) vests exclusive jurisdiction in the federal 
courts. 


ARBITRATION AGREEMENT IN COLLECTIVE 


CONTRACT GIVEN LIBERAL CONSTRUC- 
TION 


Condensed from 9 Syracuse Law Review 107 (Fall 1957) 
and printed with permission from Syracuse Law Review. 
Business address: Ernest I. White Hall, Syracuse Uni- 
versity College of Law, Syracuse 10, New York. Single 
copy price, $1.00. 
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Matter of Potoker, 2 N.Y.2d 553, 161 N.Y.S.2d 609 
(1957) 

In the instant case, notwithstanding a dissent which 
strongly urged that there was nothing to arbitrate 
because the benefits involved (severance, vacation, 
holiday, dismissal and sick leave pay) could not accrue 
after termination of the contract, the majority of 
the court found an arbitrable issue. The reasoning 
of the court seems significant. While conceding that 
whether or not a “bona fide dispute” exists is a ques- 
tion for the court, it stated that “it is equally true that 
in a proceeding to compel arbitration the question for 
the court to pass upon is whether the written contract 
provides for arbitration and, if so, whether there was 
a failure to proceed with the obligation to arbitrate”; 
and that the “question of performance goes to the 
merits and is a matter for the arbitrators whenever it 
appears that the parties have so consented.” That the 
collective agreement may have been terminated due to 
the union’s conduct did not prevent the union from 
invoking arbitration, “since the issue is not whether 

(the union) is right, but whether it is entitled 
to have the issues determined in the forum designated 
in the agreement.” And under the broad arbitration 
clause of the agreement, the parties must have so 
intended. It is submitted that if the current trend of 
decision continues, there will be little need for legisla- 
tive reform. 


“ALLY” DOCTRINE 


Condensed from 56 Michigan Law Review 462 (January 
1958) and printed with permission from Michigan Law 
Review. Business address: Law School, University of 
Michigan, Ann Arbor, Michigan. Single copy price, $1.50. 


Carpenters Union (J. G. Roy & Sons Co.), 118 N. L. 
R. B. No. 24, 40 L. R. R. M. 1171 (1957) 

The Board’s decision can be said to rest solely on 

common ownership, interlocking directorates and ordi- 
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nary buying and selling. On such a basis, the principal 
case represents a considerable extension of the “ally” 
doctrine. Continued application of the principal case 
would sanction a wide area of secondary activity be- 
cause of the frequency with which two businesses are 
related by the elements forming the basis for the in- 
vocation of the “ally” doctrine in the principal case. 
Section 8(b)(4)(A) seeks to promote two policies: 
prevention of injury to persons not associated with a 
labor dispute, and preservation of the union’s right 
to present its claims to the employer effectively. The 
principal case sacrifices the first of these policies in a 
case where the second policy was not being undercut. 
These two policies would be served best by limiting 
the “ally” doctrine to cases where the association be- 
tween the primary and secondary employer results in 
a significant impairment of the effectiveness of the 
union’s primary strike. 


DISCOUNT FOR PROMPT PAYMENT OF UNION 
DUES NOT VIOLATIVE OF SECTION 8(b) (2) 
THOUGH FINES FOR LATE PAYMENT 
WOULD BE 


Condensed from 71 Harvard Law Review 738 (February 
1958) and printed with permission from Harvard Law 
Review. Business address: Harvard Law Review Associa- 
tion, Gannett House, Cambridge, Massachusetts. Single 
copy price, $1.25. 


NLRB v. Bakery & Confectionery Workers’ Inter- 
national Union of America, Local 12, AFL-CIO, 
245 F.2d 211 (3d Cir. 1957) 

Even though the debt in question is clearly “periodic 
dues,” a union is presently able to use few if any 
sanctions other than discharge in order to compel 
prompt payment. The delinquent employee cannot be 
deprived of vacation benefits, nor of seniority benefits, 
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and probably cannot be deprived of a promotion to 
which he is otherwise entitled. The lack of inter- 
mediate sanctions is especially unfortunate if tender of 
dues can be made up to the moment of actual dis- 
charge, even after the union has made a formal request 
of dismissal to the employer. 

The congressional purpose of eliminating union in- 
terference with employer hiring policy and employee 
freedom of action could be carried out without im- 
posing these limitations on the collection of dues. 
Since the union is given power to have an employee 
discharged, it ought to be able to invoke lesser sanc- 
tions. Therefore, insofar as the present case gives the 
unions a reasonable method of insuring prompt pay- 
ment without resorting to an unnecessarily severe 
sanction, the result is salutary. However, the reason- 
ing upon which this decision rests seems open to ques- 
tion. The question with which the case should prob- 
ably be concerned is not whether the union intended to 
conform to the requirements of section 8(b)(2), but 
whether the bylaw in fact operated so as to constitute 
an unfair labor practice as defined by that section. 
In examining this latter question, the approach of the 
Board in looking to the bylaw’s effect appears to be 
the correct one. On the other hand, the reasoning of 
the present court that the bylaw derives its justifica- 
tion from the fact that it is a revenue-producing meas- 
ure and thus within the union’s power to prescribe 
its membership rules is open to objection as an undue 
concentration on form. The court also seemed to think 
that the bylaw effected a reward rather than a penalty. 
This again appears to prefer form to substance, and is 
out of line with the attitude of many courts which have 
considered analogous questions. 

Under the present decision a union, simply by 
changing the form of its bylaws, may be able to avoid 
many of the decisions limiting its powers under sec- 
tion 8(b)(2), not only in the case of fines for dues 
delinquency, but perhaps in other areas. The court 
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could have reached the same result and avoided these 
difficulties by holding that, although this discount 
had the effect of a fine, fines for nonpayment of dues 
are part of the dues structure itself. An analogy might 
be drawn from the field of utility-rate regulation, in 
which context it has been held that the prescribing 
of a maximum rate in a franchise grant does not bar a 
utility from charging fines in addition to that rate 
in ease of late payment. 


THE FAILURE OF AN ILLEGALLY DISCHARGED 
EMPLOYEE TO SEEK SATISFACTORY EM- 
PLOYMENT AT LOWER WAGES, WHEN SUB- 
STANTIALLY EQUIVALENT EMPLOYMENT 
IS UNAVAILABLE, CONSTITUTES TO SOME 
EXTENT LOSS OF EARNINGS WILLFULLY IN- 
CURRED, WHICH WILL JUSTIFY A CORRE- 
SPONDING SET-OFF AGAINST THE EM. 
PLOYEE’S BACK PAY AWARD 


Condensed from 46 Georgetown Law Journal 350 (Winter 
1957-1958) and printed with permission from Georgetown 
Law Journal. Business address: Georgetown Law Jour- 
nal Association, Georgetown University Law Center, 506 
E Street, N. W., Washington, D. C. Single copy price, 
$1.25. 


NLRB v. Southern Silk Mills, 242 F.2d 697 (6th Cir. 
1957), cert. denied 26 U. S. L. Week 3117 (U. S. 
Oct. 15, 1957) (No. 206) 

It is submitted that the rule that the Southern Silk 
case sets down does not effectuate the policies of the 
(Labor Management Relations) Act but in fact, to 
some extent, retards the policies of the Act. The basic 
policy of the Act is to protect the right of employees 
to collective bargaining. This is done by impressing 
upon employers that any unlawful discrimination will 
be remedied by making the employer whole for his 
losses. Although the employee should not be allowed 
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to profit by his unemployment, he should not be bur- 
dened, under the guise of mitigation of damages, to 
repair the employer’s wrong. The need for flexibility 
in the Board’s rulings is recognized ; but this flexibility 
is best effected by a broad interpretation of “substan- 
tially equivalent employment” and not by the intro- 
duction of the concept of “lowering one’s sights.” 
Although it is true that the average employee would 
after a reasonable time “lower his sights,” it is hardly 
effectuating the policies of the Act to force him to do 
so. The wrong was committed by the employer. He 
may stop the accumulation of damages by reinstate- 
ment or settlement with the employee. The policy of 
promoting production and employment demands that 
the employee seek substantially similar employment, 
but in the absence of an employment crisis, it does not 
demand that an employee seek or accept employment 
which he considers menial or outside the scope of his 
training. 


INVOCATION OF FIFTH AMENDMENT HELD 
NOT “PROPER CAUSE” FOR DISCHARGE BY 
LABOR ARBITRATOR 


Condensed from 71 Harvard Law Review 736 (February 
1958) and printed with permission from Harvard Law 
Review. Business address: Harvard Law Review Associa- 
tion, Gannett House, Cambridge, Massachusetts. Single 
copy price, $1.25. 


Republic Steel Corp., 28 Lab. Arb. 810 (1957); accord, 
Pratt & Whitney Co., 28 Lab. Arb. 668 (1957) 


Arbitration decisions which are reached under the 
terms of one collective-bargaining agreement are not 
binding precedents in the interpretation of another un- 
related contract; decisions, however, under discharge- 
for-cause provisions have almost always been consist- 
ent in restricting the employer’s power so as to permit 
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discharges only for those causes which arose out of 
the employment relationship whether or not they oc- 
curred during working hours. Thus, giving birth to an 
illegitimate child, conviction for contributing to the 
delinquency of a minor, and conviction for aggravated 
assault have all been held insufficient in themselves 
to constitute just cause. 

Such immoral, criminal, or subversive conduct may, 
however, have consequences bearing on the employ- 
ment relationship which create just cause for dis- 
charge. Invocation of the fifth amendment in response 
to questions about Communist associations usually has 
no direct relationship to the employment, but dis- 
charge has been held justified when the employee’s 
refusal to answer caused plant unrest or threatened to 
cause a loss of business as a result of unfavorable 
publicity. However, the arbitrator in Republic Steel 
disapproved of the notion that employee reaction, if 
sufficiently great, and, by implication, public reaction 
provide proper cause entirely apart from the quality 
of conduct evoking it. Past decisions under the 
discharge-for-cause provisions may have led the com- 
pany reasonably to expect that “proper cause” for 
discharge of an employee would exist whenever his 
conduct caused the company financial loss. This de- 
cision may produce the desirable consequence of 
compelling companies and unions in future contracting 
to consciously consider factors, such as the social 
worth of the conduct involved and the relative eco- 
nomic position of the parties, which ought to bear on 
the allocation of the loss. 

Apart from the alleged plant unrest, Republic Steel 
attempted to justify discharge on the ground that the 
employee’s use of the fifth amendment made him a 
“security risk.” This argument implies that unfavor- 
able inferences can properly be drawn from a resort 
to the fifth amendment. The extent to which such 


inferences can properly be drawn is a subject of 
controversy. 
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Since invocation of the fifth amendment yields at 
most an inference the strength of which depends on 
other factors and since even proved Communist Party 
membership does not in all cases involve undue risk 
to the employer, the present cases seem correct in find- 
ing invocation of the fifth amendment alone insuffi- 
cient cause. Such an invocation is one of a whole series 
of factors which ought to be considered, including the 
degrees of sensitivity of the plant as a whole and the 
job in particular, the degree of past, present, and likely 
future attachment to Communist activities, and the in- 
dividual’s employment history. 

Use of the fifth amendment has been held to con- 
stitute just cause on the ground that, regardless of the 
inferences that can be drawn, it represents a deplor- 
able refusal to co-operate with the Government. Such 
a ground is the farthest departure from the employ- 
ment-centered concept of just cause, and it is spe- 
cifically rejected in Republic Steel. 
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Space limitations preclude publication of complete digests on all 
important material in the Industrial Relations field. A Bibli- 
ography will provide a brief description of the article content, 
enabling you to determine the desirability of obtaining the original 
article. 
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DISCHARGE 
Profanity and the Right of Discharge 


Condensed from an article by Irving Kovarsky and Paul 
L. Kleinsarge, published in Labor Law Journal, pages 
25-34 (January 1958). Business address: Commerce 
Clearing House, Inc., 4025 West Peterson Avenue, Chicago 
46, Illinois. Single copy price, $1.00. 


The purpose of this article is to “study a particular 
facet of employer-employee relations, namely, penal- 
izing employees for the use of profanity.” The article 
considers “a sociological explanation of profanity in 
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industry,” decisions rendered by the NLRB and fed- 
eral courts, and arbitration awards. 

The authors survey the problem of what a 
profanity, reviewing situations arising during the or- 
ganization of a plant, when wrongful behavior is added 
to the use of profanity, and during strikes and on 
picket lines. Eighteen factors taken into consideration 
by the NLEB and courts in cases concerning profanity 
arising under Section 8(a)(3) of the LMRA are 
listed. The authors conclude: 


Because profanity is the rule rather than the 
exception and because the employer has control 
over the daily operation of his plant, the burden 
of proving a lack of discrimination should be 
shifted to the employer. Then, with such a rule of 
evidence, the employer would have to show that 
the employee used vulgar language contrary to 
plant rules or after being properly warned, ete. 
Although with the present evidentiary rule the 
Board need not follow technical rules of evidence, 
the union claiming a violation of Section 8(a) (3) 
must show with the aid of the general counsel that 
the employer was discriminating against union 
people. With a shift in the burden of proof, the 
employer would have to establish the absence of 


an illegal motive. Certainly, the Board and courts | 
of appeals would find such a rule easier to apply ~ 
than the current practice requiring proof of an 


antiunion motive. 


LEGISLATION 


Two Decades of State Labor Legislation, 1937-1957 


Condensed from an article published in 25 University of 
Chicago Law Review 109 (Autumn 1957). Business ad- 
dress: University of Chicago Press, 5750 Ellis Avenue, 
Chieago 37, Illinois. Single copy price, $1.75. 


Twenty years having passed since Wisconsin became 
the first state to adopt a labor relations act, it is the 
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author’s purpose “to explore the areas of state action 
in the labor field in the last two decades.” The study 
encompasses “the significant types of legislation af- 
fecting labor and employment relations and the func- 
tioning and activities of labor unions.” The material 
is correlated with significant Supreme Court deci- 
sions, with special attention to picketing, strikes, union 
security provisions, checkoff, secondary boycotts and 
jurisdictional disputes, licensing and reporting re- 
quirements for union representatives, suability, politi- 
eal contributions, regulation of welfare funds and fair 
employment practices. Concluding, the author says: 


The relative shortness of the period studied and 
the general prosperity that has prevailed makes it 
still too early to assess the effect of restrictive 
legislation on union development and the collec- 
tive bargaining process, but the prevalence of such 
regulatory laws in both the federal and state areas 
makes it a vital subject for future study. In the 
meantime the states have been clearly circum- 
scribed in the legislative field by the developing 
body of Supreme Court law giving broad applica- 
tion to the Supremacy Clause, but it is expected 
that increasing attention will be directed by the 
states in coming years to laws regulating welfare 
funds, internal union affairs and fair employment 
practices—all areas in which there exists little or 
no federal legislation. The primary conclusion 
that appears from a study of all of the state and 
federal legislation of the last two decades, and the 
court decisions rendered under them, is that for 
the first time there is gradually emerging a uni- 
fied national labor policy in the United States. 
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NATIONAL EMERGENCY PROCEDURE 


Ten Years of the National Emergency Procedure 


Condensed from an article by Thomas J. McDermott, pub- 
lished in 9 Labor Law Journal 3, pages 227-243 (March 
1958). Business address: Commerce Clearing House, Inc., 
4025 West Peterson Avenue, Chicago 46, Illinois. Single 
copy price, $1.00. 


Examines the efficacy of the procedure set forth in 
the Labor Management Relations Act for the handling 
of disputes imperiling national health or safety. The 


analysis is concerned with the answers to four ques- 
tions: 


(1) What success did the injunction have in 
the prevention of work stoppages? To put it an- 
other way, did the injunction merely postpone 
the stoppage, or was it applied in cases where 
there probably would not have been a stoppage 
if the procedure were not available? 

(2) Did the application of the procedure cause 
any serious interference with collective bargain- 
ing? Here my concept of effectiveness is con- 
cerned not only with the prevention of the work 
stoppage itself, but also with whether the points 
at issue were actually resolved and not postponed, 
and with whether collective bargaining was 
promoted or seriously impaired by the use of 
the procedure. 

(3) What contributions, if any, were made by 
the boards of inquiry to the dispute settlement 
procedure? 


(4) What value is to be found in the last- 
offer ballot? 


Disputes that called for application of the provision 
between 1947 and 1957 are analyzed, mainly on an 
industry basis. The author concludes: 


The national emergency procedure adopted in 
the Labor Management Relations Act has not 
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been too successful in meeting the problem of 
national emergency disputes. 

If free collective bargaining is to be retained 
and at the same time a way be found to minimize 
the possibility of work stoppages in critical dis- 
putes affecting the national welfare, some better 
procedure will have to be developed. In the mean- 
time, if a delaying instrument must be had, the 
injunction will have to serve this function. 

The last-offer device and the board of inquiry 
should be dropped from the procedure. The Act 
should only provide for the application of federal 
mediation and the injunction. In addition, the 
duration of the injunction should set only a maxi- 
mum of 80 days. The President should have the 
power to determine the extent of the injunction 
period that is needed for each particular case. 


PERSONNEL PRACTICES 


Executive Appraisal and Counseling 


Condensed from an article by O. A. Ohmann, published 
in IX Michigan Business Review 5, pages 18-25 (Novem- 
ber 1957). Business address: University of Michigan, Ann 
Arbor, Michigan. Single copy free on request. 


The Standard Oil Company (Ohio) approaches the 
development of men and the determination of who 
is capable of being developed on the basis of actual 
on-the-job performance of each individual. Appraisal 
of the individual, followed by counseling in an effort 
to stimulate self-improvement, is at the core of a pro- 
gram using a multiple approach. The author outlines 
the performance appraisal procedure, discusses prob- 
lems of the counseling interview, and presents ex- 
amples of the operation of the current procedure. Com- 
pany attitudes are summarized: 


We hold that the responsibility for developing 
his subordinates is one of the major accountabili- 
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ties of every good administrator. In aiding his 
subordinates to develop and utilize their abilities 
and skills to the utmost, the superior is rendering 
a service to them and to the enterprise they both 
serve. The particular skills which seem most 
essential in aiding the development of subordi- 
nates are those involved in effective appraisal of 
performance and counseling the subordinate to 
improve himself in those areas where his per- 
formance is below standard. We have concluded 
that both the appraisal itself and the counseling 
based on the appraisal should proceed along a 
job-centered rather than a man-centered ap- 
proach. This is the way to run a better business, 
and in managing the business better we shall also 
be doing the best job of developing our managers. 




















































STATE COURTS 


Labor Relations Law 


Condensed from an article by Julius J. Manson, published 
in 32 New York University Law Review, pages 1365-1376 
(December 1957). Business address: Vanderbilt Hall, 40 
Washington Square South, New York 3, New York. Sin- 
gle copy price, $2.00. 











Reviews the “most significant” labor law decisions 
of the year fashioned in New York state courts. Topics 
covered are: (I) Federal Jurisdiction and State Power, 
including the issues involved in the pre-emption 
doctrine of federal courts, (II) Concerted Union Activ- 
ities, particularly picketing by stranger unions, major- 
ity unions, and during the pendency of a representa- 
tion proceeding before the state board, (III) Collective 
Agreements and Arbitration, especially proceedings to 
compel arbitration, the role of the courts in determin- 
ing what is arbitrable, proceedings to vacate awards, 
the role of the individual in the arbitration process, 
and statutory enactments. 
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UNIONIZATION 


Target for Tomorrow: The White Collar Employee 


Condensed from an article by William H. Lange, published 
in Office Executive, pages 14-18 (February 1958). Busi- 
ness address: N. O. M. A., Willow Grove, Pennsylvania. 
Single copy price, $0.50. 


Close to four million white collar workers (office 
workers, teachers, retail clerks, musicians, nurses) are 
organizable; some 225,000 are members of unions. The 
ratio of white collar to blue collar workers in the 
country has been increasing over the past ten years. 
Union leadership is concerned about this unorganized 
group, both as a challenge to its influence and as a 
source of income. The author indicates that the major 
drives will come not from the so-called white collar 
unions but from the industrial unions: 


What are the prospects for the future? The 
companies having contracts with industrial unions 
will be under the greatest pressure. The industrial 
unions have sizeable reserves and skilled organ- 
izers to use in membership campaigns as well as 
access to those companies. Where craft unions 
represent industrial workers, they will give moral 
support to unionization of office workers. While 
companies that have no unions may get along 
without union pressure for a while, this situation 
will not last forever. In addition, the ambition of 
the union leadership to continue to expand will be 
felt wherever the prospect of getting more union 
members exists. 


While the unions do operate under handicaps in at- 
tempting to organize the white collar employees, man- 
agement should not have a “false sense of security.” 
The author suggests a program for meeting the drives: 


When management policies are logical, clearly 
defined and employed intelligently and consistent- 
ly, a major step has been taken to gain the good 
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will of the white collar employees and to retain | 
their confidence. 


To avoid white collar unionization, manage- — 
ment must be willing to be critical of itself. White ~ 
collar employees are interested in unions only be- 
cause some unsatisfactory condition exists. 


Management’s attitude is of primary importance 
and must be satisfactory at all levels of the organ- 
ization. Management must be alert constantly 
for new developments which may lead to em- 
ployee dissatisfaction and interest in unionization. 
To repeat: “Management can blame no one but 
itself when white collar employees develop an in- 
terest in unionization.” 





